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PREFACE

From the foregoing, it is evident that crime victims are
not fully given adequate considcration, dcspite being one
of the most important elements and integral part of any
crime and criminality. The crime victims are mostly found
to be rclegated to the background with reference to the
criminal justicc proccsscs, all in the namc of being
represented by the state. While the state docs not in any
way. in practice, a true reprcsentative of the crime victims
during the criminal rial. the victims of crime suffer both
physical barm and economic looses, but nothing is providcd
for them in terms of compensation.

Victims that come across any law enforcement agency
are usualiy not treated well. This is a lapse in the Nigerian
criminal justice System as the victim is crucial and the
participation of the victim is important in the criminal
irial which often follows the Commission of most crimes.
Many victims face insensitive treatment by the law
enforcement agencies. The Hrst contact of the victim in
Ilie criminal justice System which is the Police, the victim
itlioiild be taken with care as the victim could be re-
>ictimised. The victim could be termed, the forgotten
pernons in the administration of criminal justice.

Hased on the above, this book intends to draw the
allention of all the stakeholders in the criminal justice
nyKtem as well as the government to the fact that the
participation of the victim of crime is very significant as
far ns criminal justice administration is concerned.The
criminal justice System should be made in such away that
i rimc victims participate actively, not passively in the



adjudication of their cases. For ihis will give ihem »ense

of belonging and reduce their level of frustration.
Moreover, the criminal justice administration should
endeavour to introduce some p/actical Service
programmes to the crime victims to insure balance of
treatmcnt bctween the offendcr and tlie victims by the
criminal justicc System.

Tliis book makecs specific case for the participation of
victims of crime in the Nigeria criminal justicc process.
This posilion is borne out of the realisation (hat in the
administration of the criminal justicc in Nigeria, the laws
on the administration of criminal justice, even the new
Administration of Criminal Justice Act of 2015, did not
concrctely address the issue of victim participalion in the
criminal justicc process. It intends to the forc:

1. The adequacy or otherwise of the Nigerian Laws on
the Administration of Criminal Justicc inaddressing
fundamentals and the basics for the victims’
participalion in the Nigerian Criminal Process;

2. The provision of the act addresses the issue of the
victim participation in the Nigeria criminal
jurisprudence and recommcnd a review of the
Administration of Criminal Justice Act of 2015;

3. The extern to which the victim's participation inodel
would serve as a panacea to addressing the plights,
intercsts and welfare of victims of crime; and

4. The victim participation of the Rome Statute and
the Kules of Proccdure and Evidcnce (RPE) under
the international criminal court to be adopted for
implementation in the administration of criminal
justice in Nigeria.



FOREW ORD

I consider it a special honour to be requcstcd to write ihe
foreword to this book. This book on victim participation
in criminal justice System is a modest contribution by the
qiithor to scholarship on better mode of improving on the
Jnality of criminal justice process in Nigeria. The book
interrogates the cxisting criminal justice structure and
identified procedural aspects of the criminal trials that
require some forms of overhauling with a view to
promoting social justice and further advancing the course
of justice in Nigeria.

A criminal prosccutiou of an offence sceks to redress a
public, rather than private, wrong. As such prosecutors do
not represent the private interest of individual victims of
crime but rather that of the public duty. However. the
prosecutors must balance the interests of the victim, the
offender, and socicty. The objective of crime prosecution
is most oftcn dcfeated due to difficultics in the asscmblage
of witnesscs in court. Experience has shown that many
victims of crimcs reporl . uch events as soon as they are
committed but fail to follow-up thcir complaints after a
period of time due to sevcral reasons. Invariably, many
potential witnesses may have disappeared, died or rclocated
ihereby crcating problems for investigating poliere officers
I. P. O. or Court bailiffs and the prosecutors. Sometimes.
court processes are not served at all or in time therefore
inaking it difficull to sccure the attendance of witnesscs
in the Courts. As a result, cases are adjourned or delayed
for many ycars leading to the striking-out of such cases
from the cause list after prolonged adjournments. Also,



prolongcd adjourninents. Also, even where witncsses
come to court, the prevailing circumstances of criminal
System delay expeditious hcaring resorting to
intermittent adjournmcnts. Many/ witnesses are
frustrated and discouraged because of time, cnergy and
financial financial loss incurrcd in the process.

One fundamental improvement on the administration
ofcriminal justice is the paradigm shift froin punishment
as the primary goal of the criminal justice to restorativc
justice, thus placing greater emphasis upon the needs and
interests of the victims, vulnerable pcrsons, human
dignity and the society generally ratlier than inflicting
on pain and constraint upon the criminal. Modern
administration of criminal justice System promotes
efficient management of criminal justice institutions,
speedy dispensation of justice, protection of the society
front crimes and protection of the rights and interest of
the suspect, the defendant and victims in Nigeria.

The book examines the procedura! innovations tliat
have been recorded under international criminal law as
adopted in International Criminal Court. The book
provides insights to benefits that will accrue to the
Nigerian Justice delivery if victims of crime arc accorded
a primc of place in the criminal proceedings. The book
highlights that a hitherto arrangement where the victims
are not given any significant role in the determination of
issues relating to the conduct of criminal trials,
adjournments, trial de-novo and other processes is
counter-productive and should be reappraised. While
canvassing for effective and functional criminal justice



process, the book advocates for a paradigra shift in terms
of legal framework, practice and procedurc that will
cngagc victims in criminal trials.

In the light of the foregoing, | consider this book a
worthy litcrature that is meant to further advance the
cxisting wealth of knowlcdge in the adininistration of
criminal justice System. | have no douht whatsoever that
students, researchers, academics, legal practitioners,
magistrates, judges and the public will find the book
relevant in their quest for improving on the criminal
justice proccss in Nigeria.

I*rof. Adeniyi Olatunbosun,
Former Dean,

Faculty of Law,

University of lhadan.
Currently, The Vice Chancellor,
Kola Daisi University

Ibadan, Oyo State.
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CHAPTER ONE

CRIMINALJUSTICE IN NIGERIA

Refore thc advent of the British, Nigeria had its own
system of criminal justice. The customary criminal law
and procedure in Nigeria was largely unwritten and
derivcd its force from the general acceptability of the
rornmunity* Thcreforc, in the South there were
imineroussystemsof customary laws, while in the North,
the Islamic Law of Crime, applied2 In both Systems,
liilere were provisions for criminal law and procedure,
with the native court adininistcring justice to all manner
of people. Apart from punishment for the offender, there
were provisions forcompensation or rcstitution coupled
with various rights for the victimsof crimel Again. across
Ilie world, the history of compensation to victims of
crime is an ancicnt institution which has had an
cstablished position in the rcalin of penology, and for a
long period, was almost inseparably attached to the
Institution of punishment.

This positionto some extent, reflect the historical
development from the primitive stage when criminal

1 Karibi-whyte, A. G. (2005) History and sources of Nigerian Criminal Law
Spectrum books limited. Ibadan, Nigeria p. 97.

* See Adeyemi, A. A. (1972) Criminality in Contemporary Africa in
Nigerian Journal of Criminology Vol. 2 No. 1, p. 19. See also Milner A.
(1972), the Nigerian Penal System p. 22.

1 Adeyemi.A. A (1972) Criminality in Contemporary Africa in Nigerian
Journal of Criminology Vol. 2 No. 1. p. 21.
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procecdings were largely left to the initiative of the victim
and his family or tribe to the present stage when this
power is, on the whole, concentrated in the hands of the
state'd The need to provide compensation for the victims
was statutorily acknowledged in England through the
following Acts, the Forfeiture Act 1870, the Prohation
Act 1907, the Criminal Justice Act 1948, the Criminal
Dainage Act 1971, the Criminal Justice Act 1972, and
the Criminal Court Act 1973. This seems to be the total
extent to which restitution Lsdealt with in England within
the scope ofcriminal proccdure.

On the arrival of the British colonial administration,
thecommon law of England was imposed on the people,
and consequently, therc was the emergence of the
criminal and pcnal Codes which were fashioned out of
the English and Sudanese Criminal and Penal Laws
respcctivcly5. All these codes focus more attention 6n
the punishment of offenders, although it provides for
some forms of restitution or compensation. It is noted
that the Nigerian criminal law has not done much inthe
area of social or welfare development of the
administration of criminal justice System as it affects
the victimsof crime, hecause the development in this

4 Stephen Schafer (1960) Restitution ofVictimsofCrime. London Stephen
& Sons Ltd p. 1.

* See Lord Lugard (1913 - 1918) Political Memoranda - Memo 2. 3 and
5, cited in Adeniyi Olatunbosun, (2007) Compensation to Victims of
Crimein Nigeria: A Critical AssessmentofCriminal Victim Relationship.
InJournal of the Indian Law Institute Vol.13. p. 213.

2
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area has alinost becn static. As Karibi-Whyte JSC
(rctired) States, the repression of anti-social conduct by
mcans of punishment is the paramount objective of the
criminal law6.

In Nigeria, the sentencing policy has so far relied on
the machinery of punishment, to the neglect of the
victim. For instance, under criminal law, even whcre
compcnsation for the victim is providcd for, the
conviction of the accuscd isa precondition for the award
of the compcnsation, which need not bc the case. Whilc
therc isno de.inite procedure forquantifying thm amount
of compensation to be awarded to victims of crimes,
and if the qucstion of dam\ ges isto be addressed by the
trial court, it isoften dctcrrined without hearing from
the victims as to the extent of the injuries suffered and
othcrexpenscs ineurred by the victim.

It is obvious even from the provision of the law on
the administration of the criminal justice that the
emphasis of the Nigerian criminal justice System is on
the offender. Crimes, even those against the person, are
viewed as offences against the state. From the arrest of
the offender to sentencing, the law is concerned mainly
with the offender, even when the trial is initiated by the

Karibi Whyte. (Rtd JSC) made thisopinion in a paper dclivered “National
Policyon Compensation to Victims of Crime, How Desirable. p. 262.cited
in Adenryi Olatunbosun, (2007) Compensation to Victims of Crime in
Nigeria: A Critical Assessment of Criminal Victim Relationship, in
Journal of the Indian Law Institute Vol.13. p. 205.

The Administration of the Criminal Justice Act was passed into Law in
May. 2015.



victiins and may rely on thc victims' participation for
its success. Thus, in practicc, trials offer no or little
direct reliefto the victims. The criminal justice System
in Nigeria has been more punitive that restorativc and as
such, itsoperators have become insensitive to the victims
plight. Thevictim is largely Icft to seek redress in separate
civil actiona often involving costly proceedings8&
However, it is noted that the world has moved away
from the position painted above. The world now lives in
an age of serious criminality, where brutal crimes, armcd
robberies, terrorism, assassination, gruesomc inurder,
among others are committed on a daily basis. For
example, many advancedcountries like United Kingdom.
United States of America, Canada and Australia have
evolved thc progressive view that positive Steps towards
incrcascd and more aclive participation of the victim of
crime, be taken to give prompt and adequatc direct relief
to the victims of crimes. Thus, it is rather a matter of
great disappointment that the Nigerian courts have not
paid enough attention to the victims incriminal cases in
terms of hia participation in the trial of or the
prosecution of bis case against the accuscd. An accused
person is convicted and sentenced as of routine, while
thevictim and his dependents are left uncatered for.*

*  Olatunbosun I. A., (2002) Compensation to Victims of Crime in Nigeria:
A Critkal Assessment of Criminal Victim Relationship in Journal o/ the
Indian law Institute Vol 13p.200.
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Research from the available interaction in this area
ul'criminaljustice System has shown that thisaspectof
rriininal law and procedure, that is, the participatory
role of victims of crime in the prosecution of his case,
liiih been neglcctcd for a long time to the detriment of
tlie interest of the victims in the administration of
criminal justice. Perhaps this unsatisfactory Situation
made an erudite Scholar opine that “A criminal justice
nystcm that addressed solely on to the criminal offender
wilh little or no regard to the plight of the victims of
'hecrime isccrtainly not in accord with modern notion
of justice”9. Anotherjudgc, while acknowlcdging the fact
llial the paradigm of the criminal jurisprudence must
di'linitely shift and tovlard increasing the participatory
role of the victirn ofcrijnc if the Nigerian administration
of criminal justice must be mcaningful and he responsive
lo the plight of the victims, opines that...

The participalion of ihn victims in our criminal
process is limited to his role as a witness for the
state in the prosecution of the offender, the passive
role has been criticized as unsatisfactory and not
sufficiently demonstrative of the interest of the

victirnlo*

* Olatunbosun. A I, (2007) Compensation to Victims of Crime in Nigerian: A

Critical Assessment of Criminal Victirn Relationship, in Journal of the
Indian Law Institute vol.13. p. 20S.
Karibi Whyte (Rtd JSC) made this opinion in a paper dcliwcred 'National
Pollcy on Compensation to Victims of Crime, How Deslrable. p. 262. cited
in Adeniyi Olatunbosun, (2002) Compensation to Victims of Crime in
Nigeria: A Critical Assessment of Criminal Victirn Relationship, in Journal
of the Indian Law Institute Vol.13. p. 205.

5
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The picture painted above is also true ander ihe
international criminal law. For example. prior to the
establishmentof the ICC. Ihevictims' participation has
bcen so limited and sometimes neglected. However, as a
rcsultof the new thinkingon the need for increascd roles
for the victims ofcrime, especially the serious crime of
international concern, the International Criminal Court
(ICC), being the first international criminal court to be
cstablished on a permanent basis, haselaboratc provisions
in thestatute establishing the court, (the Rome Statute)
as well as the Rirles of Evidence and Proccdure v hich
providc for the rights of the victims of international
crime to participation and reparations”.

Linder the international criminal court. it is very
ohvious froin the provisions of the Rome Statute, and
as it is discussed in the chapters that follow, that
participation is not limited to the sentcncing stage*of
the trial, rather it covcrs a widc réange of “roles” by the
victims in the proceedings, that is, fron» the Start of the
investigation to the end, by which the victims' visibility
and ccntrality to the process isenhanced. This, ocbviously
includc the right to be appropriately consulted and to be
informed at various stages in the trial process. Indeed
the Rome Statute expands the ambitof issues related to
the participation by victims in the proceeding of the
court.

u See Article 68 ofthe Rome Statute and Rules 87 & 88 of the Rules of
Procedure and Evidence of the International Criminal Court.

6
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from investigation phase to the determination of
reparation (assuming that this is done after tlie trial).

For the purpose of this study, tlic hasic prinriple that
governs participation of the victims in the international
criininal process which is estahlished under Article 68 of
ihe Rome Statute, as complemented hy various other
substantive provisions in the Statute and the Rules of
Proccdure and Evidence (RPE) also set out the
modalities of participation at all stages of the ICC
proceeding. This shall all he considcrcd in line with the
ohjectivcs of this guiding the puhlication of this hook.

l.ooking through the legal System of different
rountries of the world, it may he verv difficult to see a
coiintry where a j ictim of crime enjoys a ccrtain
rxpectation of ful™ remedies for his injury. In Nigeria
however, the punishment of crime is regarded asa concern
of the state while the injurious result of the crime suffered
hy the victiiu of that criine is regarded almost asa private
matterl2 Although the Nigerian Criminal Law accepted
and recognized remedies such as rcstitution,
rmupensation and damages for victims of crime, this is
done in an unsatisfactorv inanner as emphasis is placed
on punishment of the offender for various crimes
«ommitted against the victim as the most appropriate
rrlief. Thus, restitution is made possible by the court if

u Olalunbosun A. I, (2010) Restitutive Justice for Victims of Crime in
Nigerian Court in LegallssuesforContemporaryJustice In Nigeria(Essays
in honourof Hon. Justice M. O. Onalaja (Rtd) p. 385.

7
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the property Stolen is recovered and tendered as exhibit
during the trial; however, where such property is not
recovered, restitution becomes almost impossible for the
court to make, and the “unfortunatc victim" who loses
his property for somc criminal acts has no other remedy
but to be satisfied if the offender is brought to justice
with no other satisfaction, for his lost item can be
afforded by the punishment of the offender by the state
as one guilty of public wrong, and not required to make
restitution for the private losswhich his action has caused.
Altcrnatively, however, where such property is not
recovered but the prosecution is able to prove beyond
reasonable doubt against the accused upon which he is
found guilty and convicted, in the eye of the criminal
procedural law, justice has beeil done. But to the victim
this is far from justice as he is left to recount his loss13
The conviction and seutence of the accused person to
the terms of imprisonment or fine has little or no
significance to him.

In Nigeria, the seutencing policy had to rely heavily
on the machinery of punishment to the neglect of the
victim's remedyld Thus, when the new administration
of criminal justice act was signed into law in 2015,
replacing the two criminal law and procedure, the
criminal procedure code and the criminal procedure

u Ibid p. 386.

14 OlatunbosunA.l., (2002) Compensation to Victims of Crime in Nigerian:
A Critical Assessment of Criminal Victim Relationship, in Journal of the
Indian Law Institute vol.13. p. 205.

8
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law, thereby making the Administration of criminal
justice Act 2015 thc only law on the criminal law and
procedure for the cntirc country, section 319 provides
(hat:

A court may, when the proceeding or while
passing judgement, order the defendant or
convict to pay a sum of money:

(@) As compensation to any pcrson
injured by the offence, irrespective of any
other fine or other punishment that may be
imposed or that is imposed on the defendant
or convict where substantial compensation
isin the opinion of the court recoverable by

civil suitis. .,

The above provision represents one of the few
provisions in the new law which provides somc form of
rrstitution for the victim. The above provision and other
provisions like it in the Administration of Criminal
Justice Act, have been observed as grossly inadequate;
Iliis is apart from the fact that the compensation is not
even payable unless the defendant (the accused) is found
guilty. Yet, this new Act is expected to have taken into
=onsideration the review of previous laws and act before
it on criminal law and procedure. It is therefore not
nurprising that some scholars think that the emphasis of

Section 319(1). (a) of the Administration of Criminal Justice Act 2015.
u Opcit Note 3 p. 206.

9
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thc Nigerian criminal justice System is on the offender.
To one of such scholars, offcnses that are even against
the person are rather viewed as offences against the state.
From arrest to sentencing, this law is mainly concerned
with the offender1s However, the world has moved away
from this position. It is therefore the main focus of this
book to formulate a templatc for the improvement in
the plights, role and treatment of victims of crime, in
thc administration of criminal justice in Nigeria. This
study aims at exposing and discussing the inherent
deficiencies containcd in the Nigerian criminal justice
System with regard to thc interest and concerns of thc
victims of crime, which basically, is to the effect that the
Nigerian criminal justice System has beeil more punitive
than restorative and as such its operators have becomc
insensitive to the victim's plights.

The neglect of victim's rights to participate in the
criminal trial of bisrase over time has been reported by
ascholar to have the following consequences:

(a) Victims are made to cope with the mental trauma
physical injury, loss or damage to property with
insensitive investigation and legal process.

(b) Mistrust in the state's incapability to protect the
citizens.

(c) Reluctance of victims to invoke criminal process
against offenders which result in agrowing

Op eit Note 3 p. 206.
10
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tendency for victims and the Community to take
the law into their hands.

(d) Greatcreniphasison punitiveand retributive rathcr
than rostitutiveand compcnsatory sentencing.

(e) Duplication oflegal proccss, becausc criminal and
civil cases arising from one event or transaction
are pursued separately.

(f) Lack of faith in institution of criminal justicc
administration. particularly, the Police and the
courts.

(g) General ineffectivenes» of the criminal justice
SystemI7

From the foregoing, it isevident that thccnhancement
of victim s rights and remedies through activc
participation in the criminal process should be an
important conccrn of the criminal justicc System. This
assertion was one of the high points of discussion at the
Federal Ministry of Justice in one of its Law Review
Conference series almost two decades ago, precisely in
June 1989. The committee came up with a 12-points
communique which contains inter-alia...

Thal llic Nigerian criminal justice System should
no longer only focus its attention entircly on the

f OpcitNo.3 p 208
11
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punishmeut of the offenders but should also
consider the rights of the victiins of crimes.B

This book is therefore focusing on formulating an
appropriate theoretical framework for the Procedural
Justice theory, using the victim’s participation model of
the International Criminal Court, under Article 68(3) of
the Rome Statute to make a case for the active
participation of the victims of crime under the criminal

justice process in Nigeria.

Cited in Olatunbosun I. A., (2002) Compensation to Victims of Crime in
Nigeria: A Critical Assessment of Criminal Victim Relationship in Journal
of the Indian Law Institute, p. 211

12



CHAPTERTWO

VICTIM PARTICIPATION IN NIGER1AN CRIMINAL
JUSTICE

Andrew Karmanl, being aware that the plight of the
victims is an old one, and that in most nations, rightly
or wrongly, victims of crime were largely invisible in the
criminal justice process, points out the tact that in
criminal cases, accused are being referred to as an
individual against the state. He also makes it clear that
criminal justice was basically concerncd with dispute
bctween the defendant and the state which does not
include the victim of the crime. He posits that even if
victims were considered at all, it isas a potential witness
in that controversy. However, the learned author fails to
inake any proposal for paradigm shift in the criminal
jurisprudence.

Fattah2 in trying to ascertain an ideal victim for the
purpose of determining criminal responsibility insome
cases, observes that there are different categories of
victims. In his opinion, not all victims were weak,
defenseless, unsuspecting dambs' who through tragic or
ironic circumstances and badluck, were pounced upon
by cunning ‘wolves'. This clarification becomes evident
and necessary where there may be reasonable doubt and

Andrew Karman (2000) Crime victims: An introduction to Victimology 7* ed.
USA, Wadsworth
Fatah E. A.. (1991) Understanding criminal Victimlsation (1" cd.) Canada,

Prentice Hall.

13
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honest disagreenient over which party inaeonflict should
be lahelcd the victim (victim ofcrime) and which should
be stigmatised as the villain (accused). The learned authtr,
in trying to explain the intricacies of the plights of the
victim of crime alludes to the cxample of the father of
an attempted rape victim, who in the process of
defending bis daughtcr caused the death o f the attempted
rapist; henee, becomes a murderer and conscquently, got
arrcsted and prosecuted by the criminal justicc System.
The relcvance of this scholastic work to this rcscarch is
in the arca of understanding the victim-offender
relationship even if the work falls short of profering
ways of addressing the inadequacies inherent in the
neglect of the victims in the criminal justice System.
Adeyemi in hisworkl, contends that theconcernsabout
victims of crime was relegated to the background at a
time when the rights of criminal suspcct were such a
prominent issue in our Statute books, court sittings as
well as public debateson policy issues. It isthe contcntion
of the learned author that the accused enjoys numerous
provisions enshriued in the Constitution of Nigeria,
especially chapter IV and section 36 of the 1999
Constitution, to the extent that even when the said suspect
turncd-accused is found guilty and sentenced, therearc
still numerous provisions in the Constitution for the

Adeyemi A. A.f (2010) Criminology in Contemporary African. Nigerian
Journal of Criminology Vol. 2.

14
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protection of the right of aconvict as prisoncr while the
victim enjoys almost nothing in the criminal justicc
process. Although the papcr falls short of suggesting
ways of enhancing the Status, role and experience of the
victiins of crime in the Nigcrian criminal process, it
provides insights into the ways by which the plights of
victim of crime could be addrcssed.

The book of Larry Siegal4 inoneof the chapters on
victimology and criminal justice adm inistration.
rmphatically States that assistance to victims ofcrime
in the criminal justice process is of great significance.
According to him, this is bccause victims inostly suffer
irreparable damages, and barm as a result of crime
nommitted against them. He therefore calls on the
agriicies o( the criminal justice System to be receptive of
iInfcompensatory needs of the victims and address other
ixmcerns sincerely and concrctely. The aut hor, however,
Inuits the discussion and the analyses to the
iompensatory rights of the victim ofcrime.

~nsuf and Yahaya's work' covers the arcas of how
\u luns are treated by the Police and public prosecution
mul how they evaluate their experiences. 'l he learned
«ulliors are of the opinion that, perceivcd fairness of
ihr Irealment of the victims by the authority, has becn

 Mrftall.J.. (2005) Criminologv: The Core (2* ed) USA Thomson Wadsworth
Vuuif U. A. & Yahaya S. S., (2014) Crime Victims and Criminal Justice
Administration of Nigeria" Global Journal of International Oisciplinary
%««ul Sciences 3.5.
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on for several years and thc Situation has caused a lot of
imbalances in thc Nigerian criminal justice
adininistration. The work gencrally exposes thc fact that
a victim may be a direct victim who has rcccived injury
or an indirect victim who are dependants of thc direct
victim. The work, however, fails to examine the rights
and concerns of the victim vis-a-vis the Nigerian criininal
process and how to improve on these concerns.

Larry Siegel and John Worrall6 in their joint
piiblication define crime froin three different perspectives:
the conscnsus, the conflict and the interact onist. This
definition was linkcd to tlicir opimon ahout the victim
of crime. The book in one of the chaptcrs devoted to
the issue of victim and victiinisation is hasically an
exposition of the victim patterns. According to the
authors the victim patterns could beexplained from eight
different angles which they listed as Gender. Age, Inctyne,
Marita! Status, Racc, Ecological factors, Victim-offender
rclationships and Repcat victiinisation. The v/ork also
delves cxtcnsively into the various thcorics of
victiinisation and how these theories affect the treatment
of victim in the criminal justice System. llowever, the
book is mainly based on research conducted in and for
thc benefit of the American society.=

. Larry J. Siegel & John I. Worrall. (2013) Essentials of Criminal Justice.
(International edition) 8" editlon Wadsworth. USA
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Dambazau in his book on criminology is of the
opinion that the state, bring the guardian of all citizens
uf u country, has the duty to protect its Citizen and if
miy offence is committed, it is the liabilitv of the state
to protect the victim and make them fare betten than
iheir previous condition in the society. In hi» opinion,
mlich victims are entitled to share the promises of social
(UHtice contained in the Constitution of the Federal
Kepublic of Nigeria 1999. The author also rightly
=oiitends that the purpose of criminal justice appears at
present to be confined to the simple objectP'e of
«iM-ertaining guilt or iunocencc of the accused and the
untof the victim only as witness The author however,
f.nls to anchor his proposal for improveincnt on this
miHutisfactory treatment of thevictims on any theoretical
fmmework.

In the saine vein, Dambazau and Owoade" point out
ihr riecd fora national criminal justice policy for Nigeria.
I bis, according to him. will cater for all parties involved
in the crinvnal justice administration. The author
addresses the .‘oncerns of the victim and his depcndant
Jurt as the interest of the accused as well as that of the
society.. However, the work fails to anchor the
recommcndations and the proposal on the establishrnent
of the criminal justice policy on any theoretical
Irainework. The learned Scholar was strongly conccrned

Dambazau A. B. (2007) Criminology and Criminal Justice. Ibadan Spectrum
Book Limited.

Owoade M. A. R. (1989) Reform of Sentencing in Nigeria: A Note on
Compensation restitutlon and Probation in Federal Ministry of Justice
Law Review Series.
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about the need for a change of attitudc of the
stakeholdcrs in the project of iuiproved criminal justice
delivery in Nigeria and condemned the present Situation
of the victims. He was of the opinion that our laws are
obsolete and out of date and need proper review in order
to be amenable with the social reality in the
administration of criininal justice anywhere in the world.

Bamghosc's work9 analyses the pre-colonial and
Contemporary scntcnccs, sentencing process and the
principlcs of sentencing as they affect Nigeria
comparatively with some other criminal jurisdictions. In
her analysis, shc identifies the purposc of sentencing in
Nigeria to includc the protection of the socicty frora the
dangerous action of an offender, to assist as much as
possible the victims of a crime, to reform the offender
and to prevent other peopie from criminal activities. The
scholar also tries to analyse the aiins of sentencing as
being the samc with the principlcs of sentencing which
according to her include, but not limited to retribution,
desert theory, deterrence, incapacitation, and
rehabilitation. However the work fails to deal extensively
with the analysis of how the sentencing principles affect
the victim of crime. The work also avoids proposing anv
theoretical Framework for the increased participation of
victims of crime in a way as to lead to the improved
justice delivery in Nigeria.

Bamgbosc 0. A. (2010). The sentence and the scnilcnced: Toward Prison
Reform in Nigeria (Inaugural Lecture) Unlvcrsity of Ibadan Press.
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The work of Zehr1is basically devoted to restorative
justice for ihe victims of crime. The scholar is of the
opinion that criminal justice is historically an offshoot
of rctributive, punitive philosophy and thus advocates
for an improved treatment approach for the victims
which, according to him, the policy makers on criminal
justice have failed to adopt ovcr time. It is the contention
of the scholar that restorative justice also incorporatcs
the African perspective of criminal justice. lle provides
empirica! evidence to show and demonstrate the value
of restorative approach to the crminal justice which he
rccommcnds to policy makers and practitioners.

The work only advocates the need for greater emphasis
and rcsearch in the field of restorative justice and
viclimology in the African continent. It however, does
not demonstrate anv kind of procedure to be adopted
for the realisation of the improved treatment of the
victim of crime which he advocates.

Goodey’s work® cxplams somc of the reasons for the
ncglect o: the victims concerncd in the criminal justice
process, as veil as the rccent upsurge and increased
interest and attention in victim-ccntered criminal justice.
In his work, he examined how justice can be balanced
for victims of crime, the defendant and the society. He
offers.a critique of restorativejustice as an alternative

w Zehr. H. (2002) the Uttle Book of Restorative Justice Intercourse: Good
Book.
Gooday J. (2005) Victims and Vtctimology: Research Policy and Practice.
Newburn. England. Pearson Education Limited.
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to traditional justiceand its claims of balancing the needs.
concerns and rights of victims with that of the offenders.
The work extensively discusses the promises and the
invitation offered by restorative justice. As a possible
paradigm shift, criininal justice should be modified in a
way as to mcct the victim's need, as a central playcr in
the resolution of their own conflicts. The work, however,
faiis to recommend an alternative kind of justice
paradigm in place of the heavilv criticised restorative
justice even when he contends that restorative justice
may not offer much in the quesl for a better deal for the
victims of crime in the criininal justice administration.

OlatunbosunX exaininesextensively the current Status
of victims in the criininal justice process in Nigeria as
well as the legal positions of the victims of crime. The
learned scholar conducted a survey of the existing laws
on the Nigeria criininal justice process as it affects the
victims of crime bv bringing into focus the plighf of
victims of criine. The work is basically devoted lo the
issue of creating an aveuue for the restorative justice for
the victims. He is of the opinion that onlv restorative
justice can completcly assuage the injuries suffered by
the victims of crime in his case. He therefore paints the
picture of what the paradigm shift should look like in
the treatment of the victims of crime in the Nigerian
Courts.

Olatunbosun A. I. (2010) Restitutive Justice for Victims of Crime in Nige-
rian Court In Legal Issues for Contemporary Justice in Nigeria (Essays in
honour of Hon. Justice M. O. Onalaja Rtd JCA).

20



Kawern OlJj.de OUniyan

The scholar draws examples from sonie countries like
Germany, Frauce, United Kingdom, Australia and the
USA, in order to demonstrate that the proposal of
restitutive justice paradigm being reconunended to the
Nigerian criminal justice administrators and policy
inakers is not new across the world. However, the work
anchors this proposal for restitutive justice only on
compensation to the victirns of crime. The work is not
in ugrceinent with the view that restitutive justice for
the victims cannot adequately address the participatory
umdel of justice for the victims of crime in the Nigerian
criminal justice process. Restitutive justice docs not also
reinovc the victim from the age long role of a mere witness
iii his own case.

Woulther, Olev and Denham3 like Goodcv, also focus
==xlensively on restorativejustice for the victims of crime.
I'lie scholars analyse restorative justice as it is amenahle
I» Ihe criminal justice process in the United Kingdom in
ihr light of growing concerns for the improved treatmeiit
of victims u'ross Europe and other countries outside
Europe. The scholars, unlike Goodey, limit the
Npplication of the restorative justice to the United
Kiugdom although they draw examples from other
twmitries in Europe.®

o* Woulther L Olley N. & Denham 0. (2009) Victimology and Vktims' Right (1*
»ed) New Your. Routc-ledge Covendish.
Rudly R. (2014) The Victim's Role in the Justice Process Retrilcve 30w July
2016 irom http://wwwinternetjournalofcriminology.com
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Rudyll in her work , addresses thc role of the victims
in the criminal justice process. The paper exposes the
historical approaches to victims' involvement in the
criminal justice process. The paper also discusses the
changes that should be made for the smooth running of
thejustice System which leavethe victims more satisfied
in their involvement in the criminal justice process. The
paper equally addresses the challenges which may be
involved in the implementation of full restorative justice
as proposed.

Paranjapely in his book extensively exposes the
theoriesofcriminal victimisation. He isof the view that
many victims contribute to their own victimisation either
by provoking or inciting thc criminal or by creating or
fostering a Situation likely to lead to the Commission of
the crime. He is of the opinion that a victim may
consciously or unconsciously play a casual role in*the
commission of crime against himself. The learned author
buttresses thc fact by creating different scenarios and
examples of situations where victims of crime may
become victimsoutof theirown involvement in thecrime
committed either by being careless, negligent or reckless.
However, the expositions in the book are limited to the
Indian community as a nation.

The work of Doerner & LabX¥also exposesand

*4 Paranjape N.V.(2011) Criminology & Penology with Victimology (15°* ed)
Allahabad: Central Law. Publication.

u Doerner W. G. & Lab S. P.(2012) Victimology (6* ed), New York: Anderson
Publishing.
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expands the scope of the coast of victiinology as well
if bringing to the fore certain matters on the effects of
rriminal victimisation and historical analvsis of the role
<sfcrime victims in the criminal justice proccss. The
work discusses the issue of restorative justice which
«nchored on the need for adcquatc compensation for
thevictimsof crime. However, the work in its cntirety is
ImHed on data and facts in the United States of America
m thev rclate to thc victims of crime.

Wilsonl, in bis work, considers the general framework
forvictim's participation in the justice System by making
«preific Suggestion for the interaction betwecn the victims
enid other stakeholders in the criminal justice process,
i A the Police, the Prosecutors, Legal Counsel, and others
like thejudiciary and other Professionals, responsihlc for
ihr enforcement of sanctions. He tries to highlight and
meribe specific responsibilities to cach of the
‘tiikcholdcrs mentioned above in their interaction with
ihr victims in thc criminal justice process.

The schola observes that in many jurisdictions, the
wrrds, concerns and rights of victims have not received
ihr attention that they deserveand that there isan urgent
nrrd to provide more effective remedies and protective
mrchanisins for victims to enable them gain access to
und participate effectively inthe criminal justice system,
riiis includes sensitisation of practitioners to the specific
needs and concerns of victims.

Wilsons J. K. (2013). The Praeger Handbook of Victimology: (Janet
Wilson ed): California: Greenwood Publishing Group.
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However, although the observations raiscd in the
paper, are altruistic, the discussionson them arc of limited
application to the Nigerian Situation, and more
iniportantly the proposal is not anchored under any
theoretical framework.

Olatunbosunig like Wilson, exainines the limited
involvementof victim during the trial of hiscase incourt
as well as the effects of the outcomc ofsuch case on him
at the end of the case. He discusscs these effects from
both perspectives of when the offcnder is found guilty
and when the offerder is not found guilty. He obsen es
that the differencc in the plight of the victims in both
situations isahnost thesame. Heopines that theemphasis
ofthe Nigerian criminal justice System ison the offender
and “even those against the person arc vicwed as offences
against the state”. It is thescholar's contention that from
the arrest of the offenders to sentcncing, the law is
concerned mainly with the offenders in the Nigerian
criminal justice process. He holds the view that cvcn the
Situation of the victims in cases which are initiated by
him and which rcly on his participation for success, still
offer littie direct relief to the victim. He further States
that the criminal justice System is more punitive than
resiitutive, which is the reason why the operators in the
criminal justice System have becomeso insensitive to the
yearnings of the victim. He also contends that.

11  Olatunbosun A. (2007) Compensation to Victims of Crime: A Critical
Assessment of Criminal Victim's Relationship Journals of the Indian Law
Institute 44.2.
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punishment for the offender alone is the paramount
nbjective of the criminal law, neglecting other welfare of
llie victims like rehabilitation and restoration to reduce
il*chances of re-offending and also incrcasc the victim's
natisfaction. He therefore recommends that in ordcr for
Ilie victim to feel a sense of belonging in the criminal
justice process, he should and adequately compensated.
llowever, the Scholar, while rccomniending adequate
=oinpensation for the victims, which ilows from the
irstorative justice which he advocates as a means of an
improved criminal-victiror, rclationship in the Nigeria
iriminal justice System, fails to draw any inference from
llie experience of international criminal law and indeed
wlial operates undcr the Rome Statute of the
enlernational criminal court.

The United Nations HandbookXon justice for victims
i*also a verv useful literaturc in this Held. The handbook
oullines the basic steps in devcloping comprehensive
Mhistancc and Services for victims of crime. The
handbook contains several assistance Services which
toiild be provided to the victims of crime. This is what
lItr handbook refers to as the victim support Services.
I hr handbook lays morc emphasis on the fact that there
-11e several categories and levels of victims ranging from
nur case to the o(. «rand moving from one jurisdiction
In llie other and from one legal System to the other.

M Handbook on Justice for Victims (1999) New York Center Jor International
Crime Prevention. retrieved 30™ October 2016 from http://
www.Victimology.org.
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T he handbook observation is not prescriptive bul rather
serves as aset of examples forjurisdictions to exarnine,
test and adopt within their jurisdiction for their own
use.

Ann and Albert2in their work express the importancc
and the urgency of being prepared to assist those who
are vjctimised considering the widespread and high rate
°* crinies that are violent in nature which cut across
boundaries. The work extensively discusses the extent to
which acriminal inay go in order to render his victim
permanently incapable of survivingwhatever resiorative
palliative he is given. The work however isnot of a great
applicability to the Nigeria Situation in the criminal
justicc proccss.

I he work of Igho and Nnoromalso helps in giving
certain hints on the fact that restorativc justice and
restitutive initiatives offer victims a better deal thaii the
retributive convcntional criminal justice System as we
have in Nigeria. This is because, according to them, the
success of any restorative justice initiative hinges on the
willingness of the victims to cooperatc in the tripartite
criminal System. They also stress the need for African
countries and Nigeria in particular to see as examples
some countries like Britain, the U.S.A, Canada, Australia,

Ann.W. B. & Albert R. R. (2000) Crime and Victimology (lu Edition) New
York: Jones and Bartlcn Publishers.

igbo E. U. & Nnorom C. P. (2005) Criminal Vletimlsatlon, Safety and Pollcy
in Nigeria: Monograph Series No. 3 Lagos CLEEN Foundation.
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New Zcaland and other European countrics which have
wmmissioned programmes.

SchabasZ2 in bis work traces the development of
international criminal court and how the court came into
rxistence. He equally traces the antecedent events which
eventually led to the establishment on a permanent basis
of the international criminal court to try ihose whohave
eoinmitted what is inostly described as most serious
eriines. To him, the establishment of the International
Criminal Court will definitcly put an end to the regime
of impunity in the Commission of most serious crimes
of international dimension. The work discusses
international crime and the offenders in a great detail,
hut did not dwell much on the way to improve the
Ircatment of victims of .international crime by the
International Criminal Court.

Werle2 in hiswork focuscs mainly on the principles of
international law. He discusses somesalient points in the
.iclivitiesof the International Criminal Court. Hedelvcs
eextensively into the sources, principles and the
o|»erational framework of the international Law. Werle
in 0F the opinion that the international criminal law is
pariof international law. He discusses to a limited extent
ihr anteceden/ events which subsequently led to thee

Scabas W. (2007) An Introduction to the International Criminal Court (3*
ed) London Cambridge Press. C.
- Werle G. (2000) Principles of International Criminal law (2 - ed) Cambridge.
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establishmcnt of thc International Criminal Court.
However, the work shows onlv a passive concern to the
plight of victims of international crime.

Heller's2d book is basically on international criminal
law and international criminal court. Heller provides a
coinprehensive analysis of the twelve trials of the
Nuremberg military tribunal. The book contains a
detailed analysis of the Nuremherg Irial in a very
historical manner. He contends that there was little legal
contcnt on the trial; rather, it is highly political. However,
the book is basically on the Nuremberg trial and tribunal.
The only mention of the International Criminal Court
throughout the discussion is that Nuremherg tribunal
serves as a precursor for the international Criminal
Court.

Brownlie’'ss work is devoted lo the discussion on the
principle of public international law under which
international criminal law falls. He is of thc opinion that
crimes under thc international laware generally regarded
as international crime, that is. war crimes, crime against
humanity, genocide and the crime of aggression. How-evcr,
the book fails to address the plight of victims of
international crime under the International Criminal
Court.

* Kevin Jon Heller (2011) The Nuremberg Military Tribunal and the Original
of International Criminal law USAA OUP Oxford Umversity Press.
Brownlie | (2008) Principle of Public of Public International law (7* ed)
London. Cambridge.
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Funk?, in his book provided an in-depth analysis of
ihr rote of victims at thc International Criminal Court.
Ile centers his discussion on the restorative aspcct of
tlie treatment of the victims. Funk contends that for
llie first time, the International Criminal Court has given
a voicc to thc victims to speak out against their ahusers.
Ile presente the analysis of thc role of the victims undcr
ihr International Criminal Court. lle also presents an
Analysis of the problems in advocacv for the victims of
international crime. The book, therefore, provides a
veritable ground and overview of the international
Criminal Court trial procedure within its rules. Howevcr,
Ilie book fails to anchor his Submission on the discussion
«d llie plights of victims on any theoretical underpinning
in order to drive its idca homc.

lloach'sr edited work on International Criminal Court
ib a compendium of scholastic writings on the subject
maller. The Book is devoted to the exposure of the
political under-current in the work of the International
Ciiminal Court. It is thc observation in the book that
International Criminal Court, has emerged as thc most
mlrigiiing model of global govcrnance. In the writings
«l most of the contributors, the book investigates the
eliallenges facing the International Criminal Court, which

. r Marks Funk (2015) Viclims Rights and Advocacv at the International
Criminal Court (2** ed) USA. OUP.
Steven C. Roach (ed.) (2009) Govcrnance Order and the International
Criminal Court Between Realpolitic and a Cosmopolitan Court USA.
OuP
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tlic book termcd the dynamics of politicised justice.
The writings in the book delve extcnsivcly into the
apparent conllict between international peace and
international justice and the concept of cosmopolitan
nature of law. Howcver, apart from the failure of the
contributors to the book to have any discussion on the
plight of the victims of crime, the issues presented in
most of the writings are discussed from the perspective
of the international political affairs and policies rather
than international criminal law as it affects the
International Criminal Court.

OlatunbosunV* work on the international criminal law
traces theestablishment of the ICC from the reprchensihlc
acts of the past. lle equally traces the antecedcnt event
which culminatcd in the establishment of the ICC. lle
analyses the need for expeditious treatmentofcriminal
case by the International Criminal Court which iS the
necessity of the international criminal law; it is the
opinion of the scholar that the establishment of the
International Criminal Courtgave alotof hope that has
hitherto been thought to be a mirage in the international
criminal jurisprudcnce. However, the treatment of the
victims of international crime under the International
Criminal Court does not seem to be the concern of the
learned scholar in the paper.

Olatunbosun A. I. (2001) The Reprehension of the International Crimes
and the Challenges Ahead. Olabisi Onabanjo Unrversity Law Journal.
Vol.3.
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Solum's@ work is rnainly dcvoted to the analysis of
Ilie usefulness of the procedural justice theory in relation
lo the settlement of different kindsof conllicts, whcthcer
rivil or criminal. The papcr discusses cxtensively ihe
various theories of procedural justice and its variants.
Ile anchors the discussion on the participation model
linder procedural justice which he eventually likened to
legitimacy. lle discusses some variants of procedural
justice such as procedural fairness, procedural
participation and procedural Icgitimacy. | le alsodiscusses
thetheory from he perspectiveof political debate ~uring
legislative activities, the courts' settlement of cases and
theobedience to law by the citizensof thccountry. It is
Ilie contention ofthe Scholar that ifcitizens in a political
state, who arc the recipients of any law passed by the
|>olitical authoritics, are allowed to participate in the
debate and the procedurc adopted in the said debate,
prior to the passingof the said law is adjudged fair, then
llie law eventually passed will be adjudged good law, and
Ilie political authorities are therefore said to enjoy
political legitimacy, because of the procedural fairncss
of passing the law to be obeyed by the citizens. It therefore
follows, according to the scholar, that the law adjudged
good and the political authority which passed the said
law will enjoy legitili»..**y, simply because the citizens who

Lawrence B. Solum (2004) Journal of the Georgetown University law
CenterRetrieve 3* November2016.
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«iv Ir«l Inulir\ llic law are carried along right frorn
eInt lLigr ul ilraltmg the said law tili the passing of thc
Lim TlIn*papcr is purelylon the theoretical framework
on ihr international crirrinal court, it is not written to
suit any domestic crimin Njustice process, especially of
Nigeria.

Another compcndium of scholarlv contribution
consultcd while writing this book is the Oxford
Handbook of International Law in Armed Conflict3
'I'ne book provides an ovcrview of the salient issues
related to thc applications of international criminal law
in armed conflicts. The book elucidates some emerging
problems relating to terrorisrn, new tvpes of weapons
of war and inost importantly, the international criminal
court, as well as the interaction between the
humanitarian law and human right law as it conccrns
the victims of war. However, all issues discussed in the
book hy most of the contrihutors are examined and
analyscd mainlv from the perspective of the International
Humanitarian Law and International Human Right Law.
This is not the main objective of this book.

'I'he book does not focus on the plight of victims under
the criminal justice process either within the domestic
realm or realm of international law.

The work on the hidden histories of war criines trials3l
is an historical analysis and examination of war crimes

M Andrew Clephon and Paola Gacts (ed$) (2014) The Oxford Hand book of
International Law in Armed Conflict.

n Kevin Hellter and Grey Simpson (ed) (2013) the Hidden Histories of War
Crimes Trials USA. OUP.
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irials that have taken place not only in European bui
also in African and the Australian enclaves. The bool<
locuses on the historical perspective of inost of thesc
wars. It brought to the fore some of the instances of th«
war crimes trials which are not so familiar with scholari
= international criminal law. However, the hook doet
nol explore the plight of the victims within these wars.

Adekunle2, in his paper, traces the historica
drvelopment of war crimes and tribunal to 6,hcenturj
1! The paper examines the world’s first attempt al
lormiilating ccrtain basic policy and strategy of war
whielt is the Chinese General Sun Tzu, titled the “ Th<
\i: of War", the paper, in trying to address the concerns
< ihr victims, examined the genocide commission, th<
ieiioiis of the International Law Commission (ILC
wInch form part of series of activities that led to th<
= lahlishment of the International Criminal Court. Th«
p.iprr examines the Nurcmberg tribunals and theii
nilliirncc on the international criminal court viz-a-vif
«lin military tribunals and other war crimes' trials. Th<
p.ipri however does not attempt discussion on th«
p.utiiipalory role of the victims under the internationa
eminiii.il court.=

e |i Adekunle (2005) Historical Development of War Crime Tribunal
N.ivn.iii Institute of Advance legal Studies. Publication. Lagos.
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Ladanu writes on the ovcrview of the Rome Statute
of the ICC wherc he traces ihe development of the
International Criminal Law from the failed attempt at
prosecuting the war criminab in the past. The papcr
analyses the ICC in the history of International Criminal
law. It also providcsan insigh't into the proccdural rules
of Operation as well as the structure of the ICC. Ladan
therefore submits by looking and projecting into the
future of the ICC and predicts a very bright and
prgjnising future for the permanent international erimina!
court. However, the paper does not discuss anything on
the concernsof victims under the ICC.

Akper34, in bis paper atteinpts an analytical
examination of the crime of genocidc under the ICC.
The scholar traccd the origin. meaningas well as working
and common definitions of genocidc which has beeil
variously described as“ massacre”, “ inass murder”, “ put
to the sword’\“act of harbarism", or “inhumanity” by
most scholars in the international criminal law. He adopts
different definitions of the crime i.”. the statutory, the
judicialand thejurisprudential definitions of genocidc.
In bis conclusion. he submits in his paper by examining
the type of punishment fixed for the offenders who have
been found guilty of genocide. The paper does not
attempt any discussion on the plight or the concerns of
the victims

ladan.M T. (2005) An Overvic<w of the Rome Statute of the International
Criminal Court. Nigerian Institute of Advanced legal Studies Pubtication,
Lagos.

Akper. P T. (2005) The Crime of Gcnodde Under the International
Criminal Court Statute lagos (NIAIS) Publicatlon
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=| »niocidc which is seen as one of the most serious
miiTiiational crimes. Throughout the paper, theemphasis
Im beenon the offender, and no discussion on lhe victims
<1 international crimes.
1'opoolaV’ paper is an analytical and jurisprudcntial
in\ry of war crimes and the ICC. The paper traccs the
In lorical development of what is dcscribed as the
Mnran's Cocktails of humanitarian crises” through
Ku.iiida, the Liberia, Sierra-Leone, Democratic Kepuhlic
= Kongo, and Darfur region of Sudan. Popoola,
ihrreafter, links these crises as forming part of those
«ii i*s which have impacted negatively on the African
=smitries and subnuts that the birth of ICC is cxpected
==j.ike a holistic view and Step at solving the problems
eni . permanent basis. However, the~paper concentrates
imiili on the cxamination and analysis of the
Imiiianitarian crises and the ICC's duties at investigating
ilirm witli a view to discouraging such unpleasant
snalions and inhuman treatment to man. The paper
emln lo address the concerns of the victims involved in
<In"e crises; the paper does not also protler solution to
=\mg the problems of these victims of humanitarian
i I1'«*S.
Kliere Osieke's”piece is on the analysis of war crimes
wiiliin the Statute of the ICC. The scholar attempts an
m.iKsis of the crimes within the Jurisdiction of the ICC

Popoola A. (2005). The International Criminal Court Regime and the
Crime against Humanitarian. Lagos. NIAIS.

Ebere Osieke, (2005) War Crimes Under the Statute of ICC Lagos NIALS
Publication.
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that is, gcnocide, crime against humanitv, war crimes
and international arined conflict. The paper delves into
the examination of these crimes but failed to address
the victim’s concerns on these crimes.

Ade OmofadeV7paper traces the development of the
ICC as the first interiiationnl pourt to try international
crimes on a permanent basis. It analysed war crimes
within the purview of the Home Statute of the ICC.
According to him, the Home Statute of the ICC was
adopted at a Conference in Home on 17, July 1998 by
160 States as the first treaty-based permanent criminal
court. He notes that about 123 countries are state parties
out of which 34 countries are from Africa, 19 are froin
Asia-Pacific, 18 from Eastern Europe, 26 from Latin-
America and the Caribhean while the remaining 25 are
from Western Europe and North America. The paper
concentrates mainly on the Article 8of the Home Statute
which contains the question of war crimes, to the neglect
of the plight of the victims under the Home Statute of
the ICC.

AkemV”papcr focuses on the superior ordern and the
responsibilities of ariny Commanders during the war.
The scholar conteuds that as military cominanders, it is

Omofade A. (2015) War Crimes and the Crime of Aggression. Paper
Presented during the Training Course in International Criminal Justice
and its Administration. August 3 -5. 2015 Lagos. NIALS Publications.
Pat Akem (2015) Superior Order and Command Responsibility. A paper
presented during the Training Course in International Criminal Justice
and Its Administration between August 3 -5. 2015. Lagos NIALS
Publications.
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iln'ir responsibility to strictly observe the rule of war
mhl inake sure that none of these rules are breached by
dirir subordinate officers under the cominand, even
mider a very serious provocation. He observes in his paper
ib.il there io nothing which may prevent the war
. *=jiiinander from following, strictly, the rule of war in
eiider to safcguard the vulnerable. He also focuses on
-lie sanctions for railitary commanders wheneverap.y rule
"l war, as approved intcrnationally, is breached. The
IM]ier, bowever, is limited to the examination of the
== ponsibililies of military commanders during war
=Inch must he observed strictly, for thcm not to be guilty
| war crime under the ICC.

Oluwagbami’'s® paper focuses on the bistorical
iilircedent of the cstablishment of the ICC from the
In | international tribunal at Naples in 1628 wlien the
=..nradin Von Hohenstafen, who was the Duke of Suasia,

tried for initiating an unjust law, through the trial
= jhe two Englishmen by the United States military
mhiinals in 1818 and down to the Nurernberg trial which,
iM-ording to the learned Scholar, was truly the first
miernational war tribunal and a precursor to ICC. The
paper examincd the activities of the Nurernberg tribunal

Oluwagbami. 0. (2015) Introduction to the Ad-hoc Tribunals Paper
prescntcd at the International Crlminal Justice and its Administration.
August 3-5. 2015. Lagos NIAIS Publications.

Okon. E. E. (2015) Sources of International law and International
Humanitarian Law. A paper presented during a Training Course on
International Criminal Justke and its Administration August 3-5, 2015.
Lagos NIAIs Publication.
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as well as other tribunal of Tokyo, Rwanda and
Yugoslavia. It also examined the other special courta
which came later. However, the paper focuses mainly on
the international criminal tribunals which made the paper
to be of limited use for this book.

In his paper, Okondwas of »Vcopinion that the term
‘sources of international’ law mcans that rule must come
from somewhere. The paper examines the relationship
between the International Criminal Law and the
International Huinanitarian Law. The scholar noted that
the International Criminal Law isa body of rules which
imposes responsibilities directly on individuals an<
punidhes violators through international inechanism. To
him, there is a synergestic relationship between the
International Humanitarian Law and the Internationa
Criminal Law in that most area of Internationa
Humanitarian Law is now criminalised as war crimes
This rnakes the International Humanitarian Law serve
as a point of reference in understanding and intcrpreting
the corresponding war crimes provisions. The paper
however does not address any of the concerns of thd
victims of war or armed conflict, whether under thei
International Criminal Court or under the International
Humanitarian Law.

PraveenaV1work on procedural justice traced the!
ambit of procedural justice from the substantive justice!

11 Praveena Sukhral-EIY (2010) Procedural Justice: the Thread that Wcaves
the Fabric of Justice in Society. Ourban Unlversity of Kwazulu Natal.
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i distributive, rcstorativc as well as rctributivc justice
.iikl came with thc Submission that procedural justice is
iklually the thread that weaves the various aspccts of
pi.stice together. The author analyses the report of the
lohn Rawls' proposition of the procedural justice theory.
I Infauthor contends that in any outcome, the process
used is usually and always pivotal to succcss. He therefore
=onlends that what makes process fair involves numerous
laclors iucluding consistency, transparcncy, Icgitimacy,
inipartiality and neutral decision making. She submits
Ihat procedural justice is concerned with making and
uiiplemcnting decisions according to fair processes.
Ilowever, the paperonly deals cxtensivcly wita the theory
of procedural justice, with no attempt to link the theory
with thc plight of the victiins of crime under the criminal
process.

Thibaut and Walker2, in their joint paper provide a
comparativeempirical analysisof third party procedures
used in conflict resolution such as adjudication,
nrhitration and mediation. The rcscarch paper is
concerned with a nuinber of aspccts of procedure,
iucluding fact-finding efficacy. These aspccts of
procedures may be said to bc subjective rcactions to
procedures which are involved in conflict resolution. To
them, disputants as well as uninvolved parties are often
as concerned with fairness of the process as with the

41 John Thibaut and Laurens W alker (1975) Procedural Justice: A
Psychological Analysis. Hillsdale N. J. Lawrence Eribaum Associations.
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outcome itself. It is their contention (hat if disputants
do not sec procedures as fair, they will not accord them
legitimacy; they will avoid them if possihlc, and if forced
to use them, will not readily acccpt the outcomes. The
paper altliough delves extensively into procedural justice
theory, it is limited to civil dispute procedure and its
legitimacy, rather than focus on justice delivery.

Lind and Tyler*' collaborate to review and integrate
the substantial body of literature that has accumulated
for years. Their effort advances the thcoretical
understanding of subjective reactions of procedure. Their
work also documents the importance of procedural
fairncss in conilict resolution situations in the assessment
of political legitimacy and in organisational bchaviour
of citizens. The rcsearch. however, did not link this
thcoretical framework to the plight of victiins in the
criminal process.

VidmarV4paper is devoted to discussion on procedural
justice in legal and quasi-legal-settings. In his paper, he
notes that the adversarial procedure mostly rcsulted in
greater fcclings of procedural fairncss and satisfaction
of all conccrned (the accused as well as the victim) with
the verdict. lle is of the opinion that when the verdict
was unfavourahle, disputant in adversary condition rated
the procedure as fairer than the disputant in inquisitorial

*! E. Allan Und and Tom R. Tyfer (1988) the Sooal Psychology of Procedural
Justice. New York. Plenum.
Netl Vidmar (1991) the Ongin and Conscquences of Procedural Fairness
New York. American Bar Foundation.

40



<areem OU|«l<- OUniyan

lic.iring condition. The paper demonstrates that
piocedural fairness was an independent contributor to
di pulant acceptance of outcomes. The paper also shows
ihnt process control contributes significantly to
jM-rccptions of procedura! fairness. In turn, the
| MTception of procedura! fairness was positively related
I.» sntisfaction with outcomes. However, tbe research is
limited to issues of proccdural fairness as it relates to
=\il suit in court and not to the criminal process. Again,
i I* research does not address the concept of procedural
l.nrness as it affects the victims’ participation, whether
linder the international criminal justice process or under
.ms domestic criminal justice process.

Lamparello’'s®b paper captures the essence of the
proccdural justice models and thcir applications to the
legal System of the United States. Lamparello devotes

nbstantial part of his work to the issues of reform of
iln* sentencing law of the United States. The paper
basically proposes a solution to the problem facing the
ledcral sentencing jurisprudence in the light of the
>upreme Court's judgement in the case of United States
\ llooker where the Supreme Court of the United States
of America held that, the sentencing guidelines suffered
Irom a fatal constitutional infirmity and therefore
declares the guidelines effectively advisory. He therefore

Adam lamparello (2010) Incorporating the Procedural Justice Model
into Federal Sentencing Jurisprudence in the aftermath of United States
V Booker: Establishing United States Sentencing Courts.
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proposes a process-oriented model to sentence criminal
defcndants who are guilty. The rcsearch is basically
predicatcd upon the empirical datadeveloped by the social
psychologist in theareaof procedural justice. However,
the scholar's inajor proposal is for the improvcd guideline
for the sentcncing of the criminal dcfc*dant and not to
the victinis. Thcrefore, the procedural justice model used
does not relate to the incrcased and iinproved
participation of the victims of crime in the criminal
justice System. The paper iscriminal-defendant ccntcred
and not criuic-victim centered.

Mike llough et alVlare of the opi.iion that procedural
justice approaches to policing add alot of improvcment
to the system of policing in the United Kingdom. The
paper summarises procedural justice approaches to
policing, contrasting these to the more politically
dominant discoursc about policing like crime control,
and so forth. The paper argues that public trust in policing
is necded parily because this may result in public
cooperation with justice but more importantly because
public trust injustice builds institutional legitimacy and
thus publiccompliance with the lawand commitment to
the rule of law. The paper is devoted to demonstrating
the importance of procedural justice to issues of crime
control as well as the issue of political trust of those

Mike Hough, Jonathan Jackson. Ben Brcadford, Andy Mythill and Paul
Qumtum (2011) Procedural Justice, Trust and Institutional Legitimacy in
Journal of Pollcity and Practice New York. Rissel Sage Foundation.
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working for the state in the area of crime control. The
paper*s scope is hinged only on the style of policing in
ilie United Kingdom and no other Jurisdiction. It is also
limited to using procedural justice theory to measure
ilic level of public trust and police legitimacy.

Tyler and Mentovich's4/ paper is dcvoted to the
«=\position of the relationship between legitimacy and
procedural fairncss. In the paper, procedural fairness is
defined as the study of pcople’s subjective evaluation of
ilie procedurc invoived in justice delivery. The paper
also defines it in terms of whether it is fair or unfair;
whether it is cthical or unethical in-accordance with the
peoplc’s Standard of fair processes for social interaction
and dccision-making. To the scholars, there arc two key
dimensions of procedural fairness: judgement which is
fairness of decision making, (that is, voice neutrality),
and fairness of interpersonal treatment, (that is, trust
and respect). The research notes that legitimacy is a
«Juality that is possessed by an authoritv, a law or an
mstiti‘'tion that leads others who arc obPgated to acccpt
its directives. They arc of the opinion that law is a
prominent tool of intervention through which
government can seek to aehieve public health goals.
Therefore, the paper proposed the use of fairness in the
procedure of making laws and for reguiating public

Tom. R. Tyler & Avital Mentovich (2011) Mechanism of Legal Effects:
Theories of Procedural Justice. A method Monograph for Public Health
Law Research Programme (PHLR). New York Robert Wood Johnson
Foundation.
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Health, as the only means of conferring legitimacy on
the public health autliorities. However, the paper’'s
exposition and discussion of procedural justice is not
anchored on criminal justice jurisprudence but israther
heavily and largely rested on the governinent’s attempt
at achievingeffective and efficient public health delivery.

Kaiser, Kury and Albrecht's ioL.tiy edited research
publication8isa collection of articles which is based on
the 7th international Symposium on victimology in Rio
de Janeiro in Brazil in 1991. The publication isin three
volumes, with volume one dealing extensively with
immense Variation of questions with which victimologieal
research is concerned currently. This volume is basically
concerned with questions relating to the assessinent of
crime, recording the effects of the crime to the victim
and the ways of improving the victim’sposition within
criminal law and procedure. The volume two esscntially
contains articles relating to the questions of
compcnsation and offender-vict im settleincnt vis-&-vis
victim protection. It also contains studies in relation to
the ficld of legal protection, restitution and victim
Support. The third volume contains articles which are
directly related to the issucs of business as it concerns
the position of victims ofcrime. The central issue which
runs through the three volumes of this publication is
that“ victims play acentral role in determining the input

G. Kaiser. H. Kurv and H. J. Albrecht (eds.) (1991). Victims and Criminal
Justice (Vols 1. 2 & 3) Eigenverlag maxplInck-institut.
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em ilie justice System"4 and indeed thc victims are
. \pectcd to he rightly “labclcd as the gate-keeper of the
emninal justice System"3 However the three- volume
| Mdilication does not reiatc the extensive rcscarch on
»ulims to the Status of victims under the Nigeria criminal
imisprudencc bccause it was not written hased on the
Nigcria criminal justice Situation. The volumesof articles
euiiipiled in the three volumes are mainly on the
emninological researches as it relates to victims in
I*.irticular European countries such as Federal Repuhlic
ul liermany, Spain, Switzerland, Austria, Greece as well

Kussia, Israel and Japan.

Ibtd Vol 2 p. 28.
[tMd Vol 2 p. 28.
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CHAFTER THREE
VICTIMS OF CRIME AND VICTIMOLOGY

\ictimology emergcd in the middle of the twentieth
Century and it focused on the victime of crimel The
«oncept of victimology has since been defined within a
Iramework of a social Science to study cause and effects
=f being a victim and to suggest remedy2 However,
\ictimological research has led to the growing or
mcrcasingawareness that redress and reparation for the
\ictims of crime is an imperative demand of justice3

Despite the emcrgence of the concept of victimology,
ihe rights of the victims have remained sidelined insome
rountries of the world. Till date, the concept of
\ictimology in Nigeria, has proved to be largelv ineffective
and in most cascs has left the victims bctrayed and
disappointed*.

Victimology therefore emphasises the urgent need for
making the role of crime victims more meaningful and
lo obtain the necded Cooperation front them5.

Karmen A. 1990. Crime Victims, An Introduction to Victimology, 4n edition.
London, Wards Worth Publishers, page 112.

Goodey J. 2005, Victims and VictimologY. Research, Policy and Practice 2*
ed. England Person Education Limited p. 225.
Dambazau A. B. 1999, Criminology and Criminal Justice Kaduna, Nigeria
Defense Academy Press. (See generally.

Karmen A. 1990. Crime Victims, An Introduction to Victimology. 4% edition.
London, Wards Worth Publishers. page 115.
Siegel L. J. 2003, Criminology, The Core, edition London, Thomson
Wards worth Publishers p. 237.

47



Vu Idii l'uii«ipui«;n in CnnMnal Justice Syriern : Th» N'ge»an Cnmmal liA K f Proem

Victimological research and viclim movement also
sceks to ensure that victims have access to and
participation in criminai proceedings, as well as the
necessity to restore balancc in the criininal justice System
integrating the concerns of crime victims for a better
and improved criminai justice deliverv. The state is
therefore responsible for restorinp .-och halance hy
providing due rcspect to the rights and concerns of the
victims, including accreditations to their role in criminai
justice processa

Victimology becomes inore relevant to the justice
System in spite of the fact that the victim could aptly bc
termed the forgotlen person in the administration of
justice? Considcrable attention had quite justifiably bcen
paid to ensuring due process for the defendant, who is
after all, thrcatencd with state imposed punishment, and
should therefore he afforded every possibility of
establishing his or her innocence and/or present mg other
considcrations in his or her defense. This degree of
attention had not, however, been paid to the victim. The
state rs assumed to be representing the interest of the
victim and. accordinglv, no need was perceivcd for direct
victim involvemcnt aud participation in the proceeding8

Yusuf U. A. & Yahaya S. S. 2003. Crime Victims and Criminai Justice
Administration in Nigeria. Global Journal of Interdisciplinary Social
Sciences. 3.S. pp 48 - 52.
Paranjape N. V. 2011, Criminology and Penology with Victimology 15* ed.
Allahabad. Central Law Publication, p.232.
m Dambazau, A B. 1999, Criminology and Criminai Justice. Kaduna, Nigerian
Oefense Academy Press. See gcnerally.
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The variousjurisdictions have tried to respond to these
challenges and to strengthen thc positionofthc victim,
.is well as ensurc access to appropriate Services. One of
ilic earliest calls for reform came from Margery Fry in
ihe United Kingdom of Great Hritain and Northern
llrland who, duringthc early 1950s, argued forShclters
for battered women, for state compensation Scheines
for victims of crime and for rcconciling the victim and
Ihe offender”. The first state compensation scheine for
\ictiinsof violent crime was adopted in New Zcaland in
1% 310*

Itis also peitinent to note that the work of individual
Organisation*, governments and international bodies to
restore victims to their rightful place in legal System of
variousjurisdictions such as the United States and the
linited Kingdom and to increasc thequantity and quality
of assistancc available to victims has not been easy* *.
I he themes of victimology in thejustice System includes
a need for greaterattention to the victims, adelineation
of the rights of victims, and the need for victims to
participate inlegal proceedings and have greater acccss
lo reparation* The qucstion which one inay then ask
is “who then isa victim ofcrime?”

*

Ibid.

10 Other examples of early reforms include «he 1955 Child Protection
Legislation In Israel and the establishment of shelters for victims of
domestlc violence and crisls Centers for victims of sexual assault.
Legal Systems have evolved gradually over the centuries. and proposals
for reforms to benefit victims have ralsed concerns that they may detract
from the legitimale rights of others, such as suspects and defendants.

u Karmen A 1990. Crime Victims, an introduction of Victimology. 4“ edition,

London: Wards worth Publishers, page 119.
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Who iha vielim?

The concept of a “victim" can be traced back to
ancient socicties and ihe early religious notions of
suffering, sacrifice and death13 It was connected to the
notion of sacrifice meaning a person or an animal put to
death during a religious ceremony in order to appease
some supernatural power or deityld This concept of
“victim” was well known in the ancient civilisations
especially in Babyionia, Palestine, Greece and Rome. Over
the centurics, the word bas picked up additional meaning.
Now, it commonly refers to individuals who suffer injuries,
losses or hardships for any reason. This is to gay that
pcople can become victims of accidents, natural disaster,
diseases or social problems such as war fare,
discrimination, political witch-hunts and other
injusticcslh Wc also have the victims of circuinstance; in
each of these civilisations, the victim should be
recognised as a person who deserves to be madc whole
again after being short- changed by the offender.

Victimsof crime

Crime is not simply an incident but it is, first of all,
an encounter between a victim and an offender. It refers
to a specific act committed in violation of the law. An
act or omission must be stated by the law to be a crime.

1 Adler F. M. & laufe» W. S. 1994. CrimlInal Justice 1* ed. New York McGraw
Hill Inc. p. 222.

14 Paranjape N. V. 2011. Crimlnology and Penology wilh Victims of Crime and
Abuse of Power.
Karmen A 1990. Crime Victims. an introduction of Victimotogy, 4* edition,
London: Wards Worth Publlshers, page 222.
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<In violation of which attracts sanctions. An offender
=| pcrpetrator of a criminal act, on thc other hand, is
+miwho commits an offene« or crime against thc law.
The 1985 United Nations Declaration on Basic
I'l mciples of Justice for victims of crime and ahuse of
(Miwer16 provides a broad defmition of crime virtiin as:-

Person who individually or collectively, have
suffered harm, including mental injury, emotional
sulTering, economic loss or substantial impairment
of their fundamental rights, through acts or
omissions that are in violation of criminal law
operatives within thc members States....,T

'Phis defmition encompasses anyone who is victimised
dsaresult of a violation of thccriminal law, andcaptures
i range of ahuses relating to criminal ahuse of power. In
turn, both direct and indirect victims are brought under
tite wings of thc Declaration. In this regard, thc
llcclaration surpasscs thccriminal law in many countries,
particularly in its Identification of **abuse or po»-cr” as
\u-timisation18 In addition, the 1985 Declaration States
iliat a person may bc considcrcd a victim regardlcss of
whether the perpetrator is identified, apprehended,
prosecutod or convicted and rcgardless of thc familiar

o Yussuf U. A. & Yahaya S. S.. 2014, Crime Victims and Criminal Justice
Administration In Nigeria. Global Journal of Interdisciplinary Social
Sciences 3.5; pp 48 - 52.

u Goodey J. 2005. Victims and Victimology: Research. Policy ard Pract»ce Ed.
T. Newburn England Pearson Education Umitcd p. 15.
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relationship between the pcrpetrator/offender and the
victim.

In the legal context, crime victim is defined in the
following ways19-

1. A person who suffered direct or threatened
physical. emotional or primarv harm as a result
of Commission of crime.

2. An Institution or entity that had suffercd any of
the same harm by an individual or authorised
representative of anothcr entity.

It can be deduccd from the foregoing that crime victims
or victims of crime are harmed by illegal acts, directly
or indirectly They are persons who have been physically
financially or emotionally injured and/or had their
property taken or datnaged by someone committing a
crimeZ) Furthermore, we should note that an injury
could comc or be inllicted in different forma2l A scholar
in bis work " is of the opinion that perhaps the term
“survivors” is preferable to “victims” because it is more
upbeat and empowering, emphasising the prospcct of
overcoming adversity. The alternative term, ‘survivor’ is
sometimes preferred, as it implies the seriousness of the
experience with crime and proinotes images of strength23

Karmen A. 2013. Crime Victims, an introduction of Victimology, 4* edition,
London: Wards worth Publishers, page 16S.

,0 Rothe D. t. & Kautlarlch D. 2014. Towards a Victimology of State Crime.
London & New York: Routledge. Tailor & French Group p. 118.

11 Victims of Crime Assistance Act, 2009: The Act defines injury as, bodily
harm, mental illness or disorder, mtellectual impairment or a
combination of the above.

u Opdt. Note 144 at p. 17.
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llowever, the established usage of the term ‘survivors'
===fers to the close relatives of the pcople killcd bv

Another scholar dcscribed a victim of crime thus:-

Every victim of personal crime is confronted with
a hrutal reality, the dcliberate violation of onc
human heilig to another. The crime may he a
murder or a rape, a robbery or burglary, the tlieft
of an automobile ... but the essential internal
injury is the same. Victim» liave been assauited ...
cmotionally and sometimes physically ... by a
predator who has shaken the worlid to il»

foundation.

In view of the foregoing definitions of a crime victim.
il could he dcduced evidently that a victim ofcrime is‘a
persoii who has suffered direct, or threatened, physical,
emotional or pecuniary harm asa resull of a Commission
=<fa crime’. Being a victim ofa crime can be a frightening
=e\periencc with manv short and long term consequcnces%
Uso the vietim's perception of the world may change
hccause he begins to see evervone around him in a
different light.*

Karmen A. 2013. Crime Victims, an introduction of Victimoiogy. 4
edition. London: Wards worth Publishers. pagc 22S.

xx Goodey J. 2005, Victirm and Vktimokjgy Research Policy and Praclice
Tim Newburn ed England Pearson Education limited pp. IS - 26.

M Goldstein J. 1984. Crime Victim* and Crtmin.il Justice Administration.
The World Society of Victimoiogy Newsletter of 1983. Vol. 3 Rctrieved 2-
August from http://www.book7i.org/wictimdeflnition: See also O'Connel
M 1992. Who may be called a Vtctim? Journal of the Australian Society
of Vktimology 3.2: p. 22.

1 Qulinncy R. 1992. Who is the Victim? Eds. J. Hudson & Gallway, Illinois
Charles C. Thomas Publishers pp. 189 - 197.
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Thcre are basically three types of victimt of crime,
that i3, primary, secondary and tertiary victims of
crimeZ/. The implication of thia classification is that at
any pomt in time, everyone is a victim of one crime or
the other. Odekunle2* asserts that thc populatiou of
victims is remotc and diffuse, but refers lo ihc generality
of Nigerians.

The primary victims of crime are persons who are
injured as a direct result of an act of violence or crime
bcing committed against them?A They constitute those
who suffcr or experience the direct criminal act and its
consequences or thrcatened hirm/injury first. The
primary victims are people who are injured, suffer
significanl advcrse cffects or die, as a direct result of:

(i) .an act of violence against them;

(i) .trving to arrest someone they reasonably belicvcd
to have committed a crime;

(1i1) .trying to prevent a crime from occurring; and

(iv) .aiding or reseuing a victim of crime.

The secondary victims of crime are those who
experience the harm or injury sccond-hand or indirectly
as a result of an act of crime or violence committed3

Odekunle F. 1979. The Victims of Crime in Dcveloping Countries: A Nigenan
Study A Paper presented at the 2W International Symposium of
Victimology Massachusetts Retrieved 1S% July. 2016, from http;//
wwnyfiifre.org/html: See also Siegel L. R,, 2005 Criminology. The Core U.
S. A. Thomson Wadsworth p. 321.

3 Odekunle F. 1979. The VictimsofCrime in Dcveloping Countrics: A Nigaian
Study A Paper presentrd at the 2“1 International Symposium of Victimology
Massachusetts Retneved 15* July, 2016. from htlpV/www gifrc ore/html.

Scction 26 o fthc Victims o fCnme Assisuncc Act, 2009.
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directly against another such as family members,
mtimate partners or significant other of a rape victim
«ir children of a battered woman3)

It can be dcduced from thc foregoing that survivors
= indirect or secondary victims (such as family members
iiml lovers) arc not immediately involved or physically
Mijurcd in confrontation but they might be burdcned,
rvcn devastated”. For example. a Situation whereby a
man, the head of a family, was robbed of a particular
.miount of money which is intcnded for the school fees
and upkeep of the family or a circumstancc where such
a mar. was rnurdered bv another, it is evident that even
iliough the crime is directly committed against the man.
Ins family members i.e. those that need to pay school
l-csand upkeep will definitely be affected and devastated.
Uso, the immediate family members or parentsof a rape
\ictim will definitely be burdcned and devastated about
ihc crime committed against their daughter, thus they
hccome secondary victims.

At times, a victim is not nccessarily an individual; it
inav also be acollective entity, a firm or a whole race or
uations. Also, groups may bccome victims, tbhis would

* Karmen A. 2013, Crime Victims; an Introduction to VictimologY 4 ' edition.
London Wards Worth Publishers, page 225: See also Section 26 of the
Victims of Crime Assistance Act, 2009 retrieved 2* August. 2016 from
http//www.)ustlce.gov.au/Justlccservices/victimsofcrime/victimofcnme-
explained.

Paranjape N.V. 2011. Criminology and Penology with Victimology. 15* ed.
Allahabad; Central Law Publicatlon p. 234.
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typically involve hate crime, for instance, and the casd
of genocide victims is not onlv 1Hose individual members
of the national, racial or religious groups whose
destruction bas been the object of the crime but alsoi
the group as a wholc” .

The corporate victims of crime are those who
experience the harm vicariously, by virtue of belonging
to agroup (religious or tribal), or ihrough media accounta
or from watching the tclevision*3 For example. denial
of ajob opportunity due to membership of a religious
or tribal group or the society's perception to marry ladies
belonging to the Osu clan in Eastern Nigerian makes all
the members of the clan tertiary victims.

Charart<'ristics of victim
Hy a victim of crime, it is meant ‘a person who has
suffered direct, or threatened, physical, emotional or

pecuniarv harm as a resull of a Commission of acrime’ #.
The term is often associated with negative meanings of

For example the incessant classes between the Ogonis and the authority
in River State of Nigeria which consequently led to the execution of Ken
Saro Wiwa and 8 otheri MASOP leadcrs on their alledged roles in the
murder of four Ogonl leaders. See also p. 220 of the German Penal
Code. 1954 enacted in conformity with the Genocide Convention of 1984,
which purportedly dassified German as the best race in the World.
Similar sections led to war in Bosma Somalia. Burundi and Liberia to
mention a few.

1996 National Victim Assistance Academy Retrieved 2™ August 2016 from
http//www.ojp.usdoj.ovc/assist/nvaa/ch03.html.
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»e-ikness, passivity, and some victims could even In¥
prmMved as underdogs4
\rvertheless, some stereotypical views about victime
nr rmheddcd in our society. One helpful starting point
ui rxploring ‘what we know’ about the identity and
Miributes of viclims is Nills Christie's3® celebrated
i. reotype of ‘the ideal victim’. The ideal victims are
jMrrceived as innocent, vulnerable and deserving of help,
Miipathy and attention’7. Fattah3 further identifies
t.mc attributes which are similar to that of Christie” of
ni ideal victim by inaking reference toonc simpleexample
= a little old ladv on her way home in the middle of the
<Li\ after taking care of her sick sister. She is hit on the
lirad bv a big man who thereafter grabs her bag and uses
ilic money for lujuor or drugs —in that case we come
. lose lo the ideal victim.
\ccording to Fattah4) it isso by the following attributes:-

Bednarova J. 2011 The Meart of the Criminal Justice System: A Crltk.f
Analysis of «he Position of the Victim. Internet Journal of Cnminology.
Retrlcved I1S" July. 2016 from http:www.internetjournalof
crimtnology.com.

*'  Zedner L 2004. Criminal Justice System: 4" Ed. Oxford: Oxford University
Press p. 223.

‘e Chmtie N. 1986 The Idea Victim. Ed. Fattah E A. Basmgstoke Palgrave
Macmillan. p. 122.

* Ibid at p. 123.

" Fattah E.. 2000. The Vital Role of Victimology in Rehabilitation of
Offenders and their Re-integration into Society. In UNAFEI 112"
International Training Course Participation of the public and victims
for more fair and effective criminal justice UNFEIl: Fuchu. Tokyo, Japan.
Retrieved 15“ July. 2016 from http~/www.unafei orlp/gnglish/pdf/
PpFrmt/no S~ " yiPdf.

Op.dt not 35.
ibid (see gencrjlly).
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(1) .Thc victim is wcak in relation to the offendcr —
the "ideal victim' is likely to be eithcr female, sick,
very old or very young (or acombination of these)

(i) .The victim was carrying out a respectable project
—caring for her sister.

(1i1) .She was where she could not possibly be blamed
for being in the Street during the day time.

(iv) .The offender was big, bad and vicious.

(v) .The offender was unknown to her and was in no
personal relationship with her.

Gcenerally, some of the features attributable to certain
persons who are at a high risk of being targeted include
the following:

Gender: Men are almost twice more likely than fcmales
to be the victims of violent crime and robbery. Women
however, are more than six times more likely than men
to be victims of rape or sexual assault. For all crimes,
male8are more likely to be victims of crime than fcmales.
However, the gender difference in the victimisation rates
appears to be narrowing. Females werc most often
victimised by someonc they knew, whereas males were
more likely to be victimised by a stranger. Of those
offenders victimising females, about two-thirds were
described as someone the victim knew or was related to.
In conlrast, only about half of the male victims were
attacked by a friend, relative or acquaintance*1l

Siege! . J. 2005. criminology. The Core. 2* ed, U. S. A.: Thomson
Wardsworth p. 56.
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\|tc: This means thal people who arc older in age arc
. likelv to be the target of crimes or attacks thac
YadVinger people.

"urial Status: Under this consideration poor people
*ir inore likely to be victims of violent and propert)
enme as opposed to their rieh counterparts irrespectiv«
.1 ilieir age, gender or race. Although the poor are more
likely to suffer violent crimes, the wealthy are inore likely
i.iigrts of personal theft such as pocket picking, purs<

n.ilrhing and car theft.4&This is partly so bccause it i»
i siuned that the rieh people are likely able to afford
means of security and safetv than their pooi
-mmterparts.

Marital statu*: This also influences victimisation risk.
malcs and females who are never married are victinnsed
more that married people forexample, sexual harassmenl
md sexual assault in the work place or communitv al
l.irge*' is more rampant among single males and femalei
lliun their married counterparts.

From the mentioned attribute' of an ideal victim, il
means then to say that whenever an individuals or grouf
u* individual is carrying out a respectable projcct when
llie chance of heingvictunised is not provided. and wher
lut by acrime from an unrelated offender, the individual(s]
hecome ideal victim(s). This implies that whenever on«
engages in an activity that exposes him to chances of

Ibid p.57.
Ibid.
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victimisation, he will not be regarded as an ideal victiml
when hecoming a victim of crime. Most iinportantly, am
ideal victim issaid to be weak compared to thc unrelated
offender, in termsof having to put up a reasonableenergyi
and precaution into protecting bimselfor berselfagainst
hecoming a victim. In other words, an ideal victim will
not be in tbc position to protect bimself or herselfl
wbenever there is an attack against him simply becaus«
he or she would have assurned tbat the environment is
safe of criminals.

Victimisation

Victimisation rcfers to an act tbat victimisesorexploits
sonieone adversely as a rcsult of being a victim. The
victimisation takes on many forms4 The sources of
victimisation can bedivided intoeitber natural or human
victimisation. The natural victimisation includes
disasters, bealtb bazards and predatorv agents. The
human victimisation, on the other hand. includes seif
infliction, criminal and civil acts or omissions4

Tue term ‘victimisation’ simply means thc suffcring
of physical, financial and emotional injury done to the
victim or anything tbat aggravates the suffcring, barm
or injury tbat is being done to the victim. To this end.

Victimisation defined Retrieved 10* August. 2016 from http://
www.rcalisticsafetysolutions. comc/artide/victimisationdefmed.html.
Bednarova J. 2011. The Heart of the Criminal iustice System: A Critical
Analysis of the Position of thc Victim. Internet Journal of criminology:
Retrieve 1S* July. 2016 from hltB./Zwww.inU 'JStjou'nflQf
criminology.com.
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»irtimisation is broadly divided into two categories
uainely: primary and secondary victimisation. It is also
important to note that victimisation encompasses a
minititer 0T possible elements4

The first element which isoften referred to as "primary
\irtimisation' comprises whatever interaction may have
ukcn place betwcen the offender and thc ‘victim' during
ilic commission of the offence, plus any after-effects
.rising from this interaction or from thc offence itself.
I'lic second element encompasses ‘the victim's' reaction
10 the offence, including any change in sclf-pcrception
ihat may result from it, plus any formal response that
lin/she may choose to make to it. The third element
«onsists of any further interact ions that may take place
lirtween ‘the victim' and others, including the various
rriminal justice agencies with whom he/she may come in
<ontact as a result of this response. Where this interaction
lias a further negative impact on the victim, it is often
referred to as ‘secondary victimisation'.

Primary victimisation is referred to as the actual barm
expcrienced by the crime victim that is, victim’s
experiences of the crimes committed against them. With
regard to the' primary victimisation' phase of the proccss,
11 may be helpful to begin by distinguishing between the
"effects’ or consequences that are known to result from*

* Fattah E. A Ed. 2000. From Crime Policy to Victim Policy: Reorientini
the Juitice Syitem. London: Macmillan press Ltd. p. 213.
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crime8 of different kinds and their‘impact’ on the victims
themselves. Certain crimes entail phvsical effects, which
are likely to involve somc degree of pain and suffering,
and may also entail loss of dexterity, some degree of
incapacity and/or possible temporary or permanent
disfigurement. Many crimes also have financial effects,
which may be either direct - where they are attributahle
to the theft of or damages to properties or indirect.
Secondary victimisation refers to the victimisation
that occurs not as a direct result of the criminal act but
through the response of institutions and individuale to
the victim47. This refers to any consequcntial experience
that aggravates the suffering or primary victimisation
of the victim. It includes the treatment of victims by
thesocicty and criminal justice agencies, such as the Police
and the courts43 It may result from intrusive or
inappropriate conduct by the Police or other criminal
justice personneld. For example, when a victim reports
a crime at the police Station and he/she is asked to bring
moncy so as to inobilise the Police into action, victims
may find that the Police interrogation ishandled

Paranjape N. V. 2011. Crimmology and Penology with Vtctimology. IS* ed.
Allahabad; Central Law Publication p. 502.

& Paranjape N. V. 2011. Crimlnology and Penology with Victimology. 1S' ed.
Allahabad; Central Law Publication p. 500.

**  Qavies P.. 2003. Crime Victims and Public Policy. Victimisation. Theory,
Research and Policy. Eds. P. Davies, P. Francis and & V. Jupp, Basingstoke:
Palgrave Macmlllan. P. 23: The whole process of criminal Investigation
and trial may cause secondary victimisation from Investigation to the
trlal itself and sentencing of the offender, to hils or her eventual release.
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..n Irssly or callously, with insinuations that they were
ihin'liow at faults0. Also, when the society passes negative
Miiimentfl and blames thc victim raost especially rape
mi luns (due to their provocative wears) for the crime,
*In- is secondary victimisation from the society.

Vcry often, crime can result in additional costs that
Hiight be incurred, for example, in seeking medical
m-atmcnt or legal advicc, or loss of income as a result
= attending to the crime and its aftermath. or possible

of future earning potential. For another example,
lur a victrm who suffers primary injury resulting in
medical attention, thc fees will not be catered for hy the
eeovernment; such medical expenses are referred to as
rcondary victimisation. In addition, agencies sct up to
liclp the victims of crime such as victim Services, victim
~ompensation Systems, refugee Services and mental health
m.stitutions may have some policies and procedurcs that
Irad to secondary victimisation5L

Victimology

Victimology can be defined as the ‘scientific study of
\ictimisation, including the relationship between victims
and offenders, the intcraction between victims and the

40 Shapland J. 2000, Victims Assistancc and the CrimInal Justice System:
The Victim's Perspective From Crime Policy to Victim Policy: Reorienting
the Justice System. Ed. Fattah, E. A London: Macmillan Press, p. 50,
Rape
The hurried schedule of the emergency room may intrude on the privacy
of a sexual assault victim or offend his or her sense of dignlty. Intrusive
or Inappropriate investlgation and fliming. photography and reporting
by the media are also factors.
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structures of the criininal justice System that is thd
Police, courts and correction officials, and the connectiol
between victims and other societal groups and
institutions such as the mcdia, business and social
movcraentss2

Victimology can also be defincd as the study of crimd
from the perspective of the victim. To this end, it can ha
deduced that victimology consists of:

(1) . Victimisation

(2) . Victim/offender relationship.

(3) . Victim/criminal justice System relationship.

(4) . Victim and the media.

(5) . Victim and the cost of crime.

(6) . Victim and the social movement33
Theoretical victimology is the study of crime victims,
their charactcristics, their relationships to and their
interactions with their victimisers, their role and their
actual contrihution to the genesis of the crime’4

Applied victimology is the application of knowledge
acquired from the study and research or victims and
victimisation in practice to help and assist those
victimised by the crime and prevents crime
victimisation*>5.

u Karmen A. 2013, Crime Victims: and Introductton to Victimoogy 4* edition,
London, Wards Worth Publishers pp 322 - 324.

Ibid at page 32S.

** |t Is also a study of the Impact of crimes on victims in particular traumatic
effect of Victimisation and the coping mechanlsms they jse for healing
and recovery.

Fattha E. A. 1999, Understanding Crimlinal Victimisation Canada: Prentice
Hall p. 43.
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litirf historical perspectivesof victiniology

li is important to acknowledge where the field of
»ikimiology originated and how it has developed. Jerin
.uni Moriartys contend that there are three distinct
hi lorical eras defining the victims' role within justice
<\ lein: the golden age, the dark age and the re-
emergence of the victim.

I Im golden age

I'lie golden age, according to Jerin and Moriarty'
e\isled prior to written laws and established
<Mxernments, and the tribal law prevailed. During this
period, victims are said to have played a direct role in
di lermining punishinents for the unlawful actions thal
..lliers committed against them or their properties. Il
w.is reportedly a time whcn personal rctribution was the
e<jily rcsolution from criminal mattere. As such, victims
ulively sought revenge or demanded compensation for
ilieir losses directly from those who wronged them*8

Doerner and i.ab’9describe this as a victim justice
\stem asopposed to acriminal justice System, explaining
ihat it was up to victims or their survivors to decide
what action to takc against the offender. Victims who

Jerin. A. & Moriarty L. 1998. Victims of Crime. Chicago: Nelson Hall
Publishers pp. 6 - 15.

w ibld p. 12.
M  Shichor 0. & Tlbbetts S.. 2002. Victims and Victimisatlon: Essential

Readings. Illinois: Waveland Press, p. 32.
M Doerner W.( & Lab S.. 2002. Victimology 4" ed Cincinnati. Ohio: Andersen

Publishing p. 12.
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wished to respond to offenses could not turn to judgea
for assistance or tojails for punishment. These institutions
did not exist yet; instead victims had to take matters
into their own hands. Ostensibly. this could occur without
any pre-established burden of proof, with the victim's
world set against that of the accused, and judged in an
ad hoc fashion within agiven Community; group, or tribe”.,

Victim-driven approaches tojustice became somewhat
problematic as populations grew, and as families and
groups expanded. This was partly because, in many
instances, crimes were not suffered or inflicted against
just one person. Depending on the nature of an offcnse,
it might be harmful to an entire family, tribe or culture.
And if the actual offender was not available to get
punished, hisor her kinsman might bear the responsibility
for the harm that had been caused. Worse still, in some
instances, successive generations would inherit any insult
and injustice committed against the last wrongfully
victimised or wrongfully prosecuted alike. So, the
Commission of asingle crime had the potential to draw
in many people leading to longstanding blood feuds
between families or tribes6l

Fattah E. A., 1991. UnderstandIing Criminal Victimisation Canada: Prcntlce
Hall p. 43.

o' Hall M. 2010. The Relationship Between Victims and Prosecutors:
Oefending Victims' Rights? Criminal Law Review, pp. 31 - 45 Retrieved

2M August 2016 from http.V/www/gifre.com/html.
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The notion that a crime against one is a crime against
iii.inydid not serve to alleviate the hardship endured by
ilindividual victims; neither did holding one kinsman
irsponsible for thecrimes of another. Rathcr, thisscheme
= justice expanded the harm of the original crime to
IM<ple that were not directly involved. It also resulted in
«\rles of re-victimisation as groups sought their share
‘*fvengeance back and forth6: rather than serving the
%ctim, victim-driven justice actually made mattere much
«orse.

I he I)ark Age
1t has been argued that the so-called dark ages of
>ictimology were result of the einergcnce of structured
local governments and the development of formal legal
latutes. These were a by-product of more stable
economic Systems, which came about through
Urbanisation and the industrial revolution as well as the
iisc in power of the Roman Catholic Church& In these
«=inerging criminal-orientcd justice Systems, offenses were
mcreasingly viewed as perpetrated against the laws of
ihe king or state, notjust against a victim or the victim’s
family.

Paranjape N. V. 2011. Criminology and Penology wlth Vlttiroology. 15* ed.
Allahabad; Central Law Publication p. 339.

Ooerner W . & Lab S.. 2002 Victimolocy 4* ed. Cincinnati. Ohio: Andersen
Publishing p. 312 - 316.
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Eventually, focus shifted towards offender punishmenwW
and rights, as opposed to victim rights and restorationj
Subsequently, as formal Systemsof criminaljustice rose
and spread, victim involvement eroded to little more thaj
that of witness for the Police and prosecution&4

As Doerner and Lab* explain the development ofl
formal law enforccment, courts and correctional System®
in the past fcw centuries have reflected an interest in’
protecting the state rather than the victim. Forthe most
part of this period, the criminal justice System simply
does not take into cognizance the victims and their best
interests. A result of this ongoing evolution is that
modern criminal justice Systems seek to separate criminalaj
from society, to deter others from acting criminally via
cver-harsher punishments, and ultimately to prevent
future victimisations. The individual victims are often
left by failed law enforcement efforts to seek remedy for
harms they suffer incivil court. Then, therecame a period
of re-emergence of the victim.

Re-emergence ofthe victim

The re-emergence of the victim occurred during the
1950s and 1960s, when a small number of people began
to recognise that those who were most affected by
criminal acts were rarely involved in the process.

M  Doerner W.( & lab S.. 2002. Victimology 4B>ed. Cincinnati, Ohio: Andersen
Publishing p. 312 - 316.
M ibid at p. 314.
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= nsettled with the fact that victim’s rights and needs
lud gone by the wayside, this group of people agitated
n» bring this disparity noticeable in the treatmentof the
tirlims and the offenders to the public's attention. It
non became the consensus amongst various groups,
mrludingjournalists, social scientist, and those involved
directly with the criminal justice System, that ‘victims
urre forgotten figurcs in the criminal justice process whose
nrrds and wants had been systematically overlookcd and
ihrreforemerited attentions'é.

During the samc times, a collection of sociologists,
eiiminologists and legal scholars ccrne to the same
M-.ilisation that victims wcre beingoverlookcd as a source
«d Information about crime and criminals. Their interest
hi sludying victims iswhat uitimately led to the birth of
i Jiditional victimology as a discrete scientific endeavour.
\\liile victims* rights were gaining attention, victimology
ui ils early years, did not seek to address the needs of
" uiims and allcviate their suffcring. Rather, it came from
1 desirc to bctter understand the victim's role in the
eruninal act, relationship to the offender, and
. ulpability6r.

Ibid atp. 315.
Ibid p. 316.
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The scientific study of victimology could be traced
back to thc 1940s and 1950s. Two criminologists,
Mendelssohn and Von Hentig began to study the other
half of the offender/victim dilemmag6‘. Von Hentig
insisted that many crime victims contribute to their own
victimisation, either by inciting or provoking the criminal
or by creating or fostering a Situation likely to lead to
the Commission of the crime® Other pioneers in
victimology who firmly believed that victims may
consciously or unconsciously play acausal role outlined
many of the forms thcse contributions can take which
may includc, although not limited to, negligence,
carelcssncss, recklessness e. t. ¢c. They pointed out that
the victim's role could be a motivational onc (attracting,
arousing, inducing, inciting, enticing) or a functional one
(provoking, precipitating, triggering, facilitating,
participatory)@ This was followed by a number of
theoretical studies that dealt with victim types, victim
oFender relationships and the role victims play in certain
kinds of crime7L

Developments in Victimology began in the 1970s,
individual studies of the victims of specific crimes,
popular in the early stagcs of victimology were#

*e Hentig H. V. 1940, Journal of Criminal Law and CrimInology 5.1: p. 41.
Retrleved http://www.civtimology.com.
Rock P. C 1994 Victimology Aldershot: Darthmouth p. 254.
w Fattah E. A.. 2000. From Crime Policy to Victim Pollcy: Reorienting the
Justice System. London Macmillan Press Ltd. p. 224.
'*  Wolhuter L. Olley N. & Oenham 0. 2009 Victimology: Victimisation and
Victim's Rights. London Routledge Cavendish p. 234.
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s*ee |iadowed by large scale victimisatLion surveys which
it.iiisl'ormed from the micro approach into the macro
«]iJimach. The priinary purpose of these surveys is to
<i Irrmine the volumc of victimisation, to identify the
» klim population and to estahlish the socio demographic
eliaracteristics of crime victims \ While this approach
| xmcd to be quite useful to the study of trends and
p.iirrns in victimisation and to the analysis of the social
<nid personal settings in which these crimes took place?@
ii locused.mainly on victim charactcristics, their
m Lilionships and interactions with their victimisers and
i.-analysisof victim behaviour as asitnational variable
= . triggering. actualising or precipitating factor7
The rediscovery of crime victims spearheaded by
Irminist movement, a movement that championed the
..nise of victims of rapc, sexual assault and domestic
\iiilcnce, generated a great deal of empathy and
\mpathy for a largely disenfranchised group:s. A new
locus for victimology was taking shape, helping and
.issistii g crime victims, alleviating their plight and
affirming their rights. A political movement was born
and victimology became increasingly defined and

Fattah E. A.. 2000. From Crime Policy to Victim Pollcy: Reorienting the
Justice System. London Macmillan Press Ltd. p. 226.
In the last twenty flve years. victimology has undergone a ma)or
transformation. Early victimology was malnly theoretical, concerned
almost cxcluslvely with casual explanatlons of crime and the victims,
role in those explanatlons.

H This theoretical framework proposed by Von Hentig guided the pioneering
research of others.

n Fattah E. A. 1991. Understanding Crimmal Victimisation Canada: Prentice

Hall p. 48
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recognised through its applied components. Victimologfl
meetings mirrorcd the transformation of victimologB
from an academic discipline into humanistic movement!
the shift from scholarly research to political activism
Concern for the plightof victimsof crime could befounfl
primarily in the modcst state compcnsation programmal
to victiins of crime that were set up in some countrieg
such as New Zealand, England, Canadaand the U.S.

Victimology today is very different from victimology
in the 1950s or the 1960s, as it has undergonc not only a
rapid but also a rather fundamental evolution in the tim®
last two decades. The decades of the 1980s and 19901
could easily be descrihed as a period of consolidationj
data gathering and theorisation with new Icgislationj
victim coinpensation, redress and mediation, heipi
assistance and Support to enahle victims to recover froim
the negative effects of victimisation77.

"*  These meetings were often turned into platforms for advocacy on behalf

of victims.
Fattah E. A., 2000. From Crime Policy to Victim Policy: Reorienting the

Justice System. London Macmilian Press Ltd. p. 228
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THEORIES OF VICTIMOLOGY
IIns chapter examines thc various theories of
\M'iunology which are considercd necessary to explain
<Inffmeaning, nature. and scope of victimology.

Victim Precipitation Theory: This theory simply means

. Situation when some people actually initiate the
mmfrontation that eventually leads to their injury or
ilrath. The victim precipitation can either be active or
passive.

(a) Active precipitation occurs when victim« act
provocatively, using threats or words, or even
attack firstt In 1971, Menachem Amir2suggested
that rape victims often contribute to their attack
by dressing provocatively or pursuing a relationship
with thc rapist. Although Amir’'8 Undings are
controversial, courts have continued to return not
guilty verdicts in rape cascs if a victim’s action
can be construed as consenting to sexual intimacy3

(b) Passive precipitation occurs when the victim
exhibits some personal characteristic that

unknowingly either threatens or encourages the
attacker. The crime can occur because of personal

* Wolfm"gM 1958. Patterns of Cnminal Hormcide. Philadelphia. Universitv
of Pennsylvania Press, p. 54.

1 Amir M. 1971. Patterns In Forcible Rape, Chicago: University of Chicago
Press p. 14.

1 Estrich S. 2004. Real Rape. Cambridge Mass: Harvard University Press, p,
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conflict, such as when two persons compete over
ajob promotion, love intercst or some othcr scarcc
and covetcd commodity4

Lifestyle theorists believe that people may become

crime victims bccause their lifestyle increases their
exposure to criminal offenders. Victimisation risk is
increased by such bebaviours as goingout in public places
at night. Conversely, one’schances of victimisation can
be reduced by staying out of public places, earning more
money and getting marriedh The basis of such lifestyle
theories is that crime isnota random occurrence; rather,
itisa function of the virtim's lifestyle.

(a) High risk lifestyles: People who have high risk
lifestyles such as drinking, taking drugs, getting
involved with criminals, have a much greater
chance of victimisation.

(b) Criminal lifestyles: One element of lifestyle that
may place some people at risk for victimisation is
an ongoing involvement in acriminal career. Both
convicted and self-reported criminals are much
more likely to suffer victimisation than non-
criminals.

Wolfgang M. 1958. Patterns of Criminal Momleide. Philadelphia. University
of Pennsylvania Press, p. 255.

Fattah E. A., 1991. Understanding Criminal Victimisation Canada:
Prentlce Hall p. 43.
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The Deviant Place Theory considers that victims do
not encourage crime but arc pronc to being victim of
crime because they reside insocially disorganised, high
crime areas where they have the greatest riskof coming
uilocontact with criminal offenders, irrespective of their
=\ behaviour or lifestyle. For example, people who
icside in place» like Ajegunle are at a higher risk of
being victims of violent crime than people who live on
llanana Island.

The Routine Activities Theory was first articulated
I»y Lawrence Cohen and Marcus Felson6 whoassumed
Ihat both the activities to motivate or commit crime
and activities for the supply of offenders are constant.
Kvery society will always have some people who are
willing to break the law for revenge, greed. or some
eeliier motive7.

The Environmental Theory posits that the location
and context of the crime bring the victim of the crime
and its perpetrator together8. Studies in the early 2010s
Niowed that crimcs are negat i\jly correlated to trecs in
urban environmenta: more treesin an area are congruent
with lower victimisation rates or violent crime ratest

* Cohen L. & Felson M. 1979. Social Change and Crime Rate Trend»: A
Routine Activities Approach. American Sociological Review, p. 44
Retrieved 15* July, 2016 trom http:www.booktt.org/html.
Ibld at p. 54.
Ross L 1977. The Initiative Psychologist and Its Shortcomirgs: Distortlons
in the Attributen Process. New York: Academic Press pp. 173 - 220.

. ibld p. 175.

75


http://www.booktt.org/html

Vtctim PafttCipjttoo in CrtmInal lusdce System «Th# N*g«'lan Olm<nal Justice Procest

This relationship was established by studies in 2010:
Portland, Oregon and in 2012 in Baltimore, Marylai
One researcber, Geoffrey Donovan of the United Stal
Forest Service (USFS), said, “ tree, which provides a rai
of other benefits, could improve qualityof lifein Portb
and reduces crime...” bccause “we believe that larj
Street trees can reduce crime by signaling to a potentij
criminal that a neigbbourbood is better cared for
therefore, a criminal is more likely to be caught” 10
however does not mean that the prcsence of large sti
trees, especially indicated areduction incrime, as oppost
lo ncwer, smaller trees. In the 2012 Baltimore study, h
by scientists from the University of Vermont and tl
United States Department of Agriculture (USDA)
“conservative spatially adjustcd model indicated that
10% increase in tree canopy wasassociated with a roughl,
12% decrease incrime__ 1L

f undamental Attribution Error llieory, also known i
social psychology as correspondcnee bias or attributioi
cffect, describes the tendency to over-value dispositional
or personality-based explanations for the observet
behaviours of others while under-valuing situational
explanations for those behaviours22 The term was coined

10 Hambali Y. D. U. October 2015. FInding Volce for Victims of Crime in
Adversarial Criminal Justice System Journal of Law and Social Sciences
(JLSS) 4.2 : p. 171.

u ibid at p. 200

1 Karmen A. 1990. crime Victims' An Introduction to Victimology 4th
edltion. London Wards Worth Publlshers, page 2232.
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| «=Koss13some ycars after a new-classic experiinent
fili 1dward E. Jones and Victor Harris (1967). The
Jmhl.imental attribution erroris most visible when people
=¥ the behaviour of others. It does not explain
ii.i. iprctations of one’s own behaviour - whbcre
<jiu.iilonal factors are often taken into consideration4
IIn discrepancy is called the actor-observer bias. For
=-«.miple, if Alice saw Bob trips over a rock and fall,
\Ime& migbt consider Bob to be clumsy or carelcss
(ili positional). If Alice later tripped over the same rock
imi «*If, ehe would be more likely to blame the placement
.1 ilie rock (situational). Victim proneness or victim
M.iming can be a form of fundamental attribution error,
«ml inore specifically, the just-world pbenomenon.
I ulortunately, the just-world bypothesis also results in
eimdcncy for people to blame and disparage victiins of
=iragedy or an accident, such as victims of rape and
eImnestic abuse to reassure themselves of their
The Victim Facilitation: The cboice to use victim
licilitation as opposed to “victim proneness” or some
»liier term is that victim facilitation is not blaming the
\ictim, but rather the interactions of the victim that
make him/her vulnerable to a crimela The Victim
facilitation is a model that ultimately describes only the
misinterpretation by the offender of victim behaviourl6
Ibid at 233.

M  Op.clt. note 88 p. 174

“ Wolhuter L. Olley N. & Denham D. 2009. Victtmology: VictimiMtion and
Victim's Right». London: Routledge Cavendijh. p. 2S6.

1 Siegel L. J. 2003. Criminology: The Core 2" editlon. London. Thomton
Wadsworth Publithers pp. 114 - 126.
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It is based upon the thcory of a symbolic interaction
and does not alleviatc the offender of his/her exclusivfc
responsibility.

The categorisation of victims as high, low or mixed
was based upon lifestyle risk (for example, the amount
of time spent interacting with strangers), type of
employment, and their location at the time of the crime
(example, bar, home or place of business). It was found
that among serial killer victims after 1975, one in five
victims wcrc at greater risk from hitchhiking, working
as a prostitute, or involving themselves in situations in
which they often came into contact with strai.gersI

One of the ultimate purposes of this knowledge is to
inform and enlighten the public in a way to increase
awareness so that fewer people become victims. Another
goal of studying victim facilitation, as stated by Maurice
Godwin, is to aid in investigationsl8 Godwin discusses
the theory of victim social networks as a concept in
which one looks at the areas of highest risk for
victimisation from a serial killer. This can be connected
to victim facilitation because the victim social networks
are the locations in which the victim is most vulnerable
to serial killer. Using this process, investigators can create
a profilc of places where the serial killer and victim both
frequent.

ibid p. 124
lbid p. 125.

78



(awcm Oapd« CKjr.yjn

lucreased risk of Victimisation or Repeat victimisation
i' «lue to the victim living or bcing associated with the
ol lchder. Wife battering tends to huppeo more than once
lo Ihe same victim who continues to live with the samc
m.in. This is also true of sexual incidents19 Some of the
Mi>eat victimisation in properties offences is due to the
loration of the victim or their residence. Those who live
.lose to a concentration of potential offenders in
n-sidences that are unprotected are particularly at risk
of repeat victimisation2)

Victimisation isa good prcdictor of later victimisation
lo-caiisc predicting Situation» such as the following
«ontinue:

(i) A residence being attractive to burglar.

(i) A location is near potential offenders.

(iif) Persons engage in routine activities that incrcase

risk.

(iv) Violence and some other crimes occur within

relationships2L

Research shows that involvement with delinquen* or
deviant peers increases the risk of victimisationZ, and

‘e Waller 1. 2003 Crime Victim»; Doing Justice to their tupport and
protection. European Institute for Crime Prevention and Control,
affitiated with the United Nation» at p. IS Retrieved 12* July. 2016 from
http://www.gifre.org/html.

Ibid at p. 12.
kil ibid at p. 13.
kil Ageton S. S. 1983. Sexual Assault Among Adolescents 1™ ed. Lexington

M. A. Lexington Book» p. 33.

Cottler L. B. Compton W. M. & Mager D. 1992. Post Traumatic Stress
Disorder Among Substance Users from General popular Retrieved 1”
August 2016, from hKpV/ytty.yUtimtuppof~PrAySZafegytftZPvi/
whoX20we% 20are/ key%20event*

* Roh A-J.&RechJ.A. 1993.L'nda»UndingandPreventing Viokncc Waihmpoo

D.C.; National Academy Pres» pp. 67.
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that substance use also increases risk of victimisationZ3
Where an individual lives can also influence one’s risj
of becoming a violent crime victim24

No violent assault can occur unless an assailant h
access to a potential victim. A prominent theor
attempting to predict risk of criminal victimisation
the routine activities theoryX If a person’s lifestyle o
his or her routine activities places him or her in frequen
contact with potential assailants, then they are more
likely to be assaulted than if their routine activities and
lifestyle do not bring them into a frequent contact with
predatory individualsX® For instance researchers have
found out that young men have higher rates of assaultive
behaviour than any other age- gendergroup. Thus, those
whose routine activities or lifestyles involve a considerable
contact with young men have higher rates of
victimisationZ2.

1 Laub J. H. 1990: Patterns of Criminal Victimization In the United States.
Victims of Crime: Problems, Policies and Programs. Eds. A. J. Lurgio, W.
G. Skogan & R. C. Davis. Sage Publication pp. 23 - 49. The risk of
victimization is related to a person's lifestyle, behaviour and routine
activities. In turn, lifestyles and routine activities are generally related
to demographic characteristics (e. g. age and marltal Status) and other
personal characteristics.

Shapland J., Wlllmore J. & Duff P, 1985. Victims in the Criminal iustice
System. Aldershot: Gower Publishing Company Limited. P. SS.

n Rosenberg M .L & MercyJ.A. 1990:Assaultive Violence. in Violence in Africa.
New York: Oxford University Press pp. 12 - SO; Reiss A.J. & Roth J. A. 1993.
Understanding and Preventing Violence. Washington D. C. National Academy
Press p. 28.
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EFFECTS OF CRIME ON THE VICTIM

I.. Hingback to normal can be a difficult process after a
pi iMinal victimisation experience and it can bc very
p.miful for victims of violent crimes and families of
iiMirder victims. Life is forever changed for some victims
.ml families of victims; the victims feel empty and
liollowl In general, victimisation often affects people on
.. rinotional, physical, financial, psychological and social
Ir\«l. It is impossible to predict how an individual will
Mpond to crime. Psychological injuriescreated by crime
.irc often the most difficult to cope with and havc long
Linting effects. However, crime is usually experienced as
more serious than an accident or a misfortune and it is
difficult to comc to terms with the fact that loss and
mjury are caused by the deliberate act of another human
U-ing2

1 These victims see life in a different light. What seemed important
before may not be important again as a result of thelr experience.
Physical example of trauma includes, Nausea, tremors, chills or
sweating, lack of coordlnation, sleep disturbances, stomach upset,
loss of appetite etc. Emotional traumas Include fear, gullt, grlef,
depression, sadness, feellng lost, abandoned and isolated e.t.c.
Mental traumas include confuslon, disorientation, memory problems,
nightmares. inabllity to concentrate, Intrushre ir.emorles or flashback
e.tc.

* lacey N. 2007:Lego) Coottructton o fCnme Eds M. Maguire, R. Morgan &
Reiner R., the Oxford Handbook of Criminology. 4* d. Oxford. Oxford
University Press, pp. 55 - 57.
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Phyaical effect

After the crime, victime mayauffera rdngeof phyaica
effecta including inaomnia, appetite disturbance, lethargy
headaches, muacle tension, nausea and decreaaed libido.
Such reactiona may persiat for some time aftcr the crime
haa occurred. It ia common for people to loae contro
over their bowel movementa. Some of these phvaira
reactiona may not occur until after the danger haa paaaed.
They may recur at a later atage whcn the memoriea o
the crime returnI*

Phyaical injuriea resulting from victimiaation may not
be apparent. Thia may bc particularly true in case of
domeatic violence where the injuriea occurred on parts
of the body that are normativ clothed4, phyaical injuriea
may be a permanent effect of crime and there iaevidence
that thia has a negative effect on long term pavchological
recovery, aince the phyaical scara aerve aa a constant
reminder of the crime. The cultural, gender and
occupational factors may affect the individual’areaction
to permanent acarriig or diaability aa well as the reacti;j i
of othcra5 Facial injuriea are by far the most frequent
in other forma of aaaault; victima may auffer a rdnge of
phyaical damage, including abrasiona and bruisea, broken
noae. cheekbone, or jawbone and damage to or loaa of
teeth.

Handbook on Justice for Victims 1999. United Nations Office for Drug
Control and Crime Prevention. New York Center for International Crime
Prevention. 30.

4 Ibld p. 36.
» Ibld p. 37.
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Ihr financial impact of crime

In some cases, victims may feel a need to move, a
(iriiress likcly lo entail financial cost. In the long term,
rfime can advereely impact the victim's employment. The
m lim may find it impossible to return to work or their
»urk performance may be advcrsely affected, resulting
.. 1he victim being dismissed from his or her job and
Immof pay. This is particularly likely where the crime
imi'urred at work, as it may be difficult for the victim to
n\»id people_or situutions that led to the initial
»ictimisation6. The effects of victimisation are
particularly hard on the poor, the powerless. the disabled
and the socially isolated7 Financial cost of crime such
as properties, damage, and rcplacement of stolen or
damaged items. medical bills, lost days at work and
ilierapy expenses are easy to identify. However, emotional
I»ain, suffering, fear and damage to interpersonal
rclationships, Community wide fear and loss and other
intangible costs can be difficult to measure. They may
also incur costs in the follcwing ways: repairing properties
or replacing possessions, installiug security measurcs,
accessing health Services, even participating in the
criminal justice process, for example attending trial, and
obtaining professional counselling to come to terms with

Handbook on Justice for Victims. 1999. united Nations Office for Drug
Control and Crime Prewention. New York: Center for International Crime
Prevention.

7 Macqulrc M. & Cohert C. 1987. The effects of crime and the work of victims
Support schemes. cam bridge Studies In Criminology. 10.6 Great Britaln;
Gower Publishing Company Ud.
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emotional impact, taking time off work or from other
mcome-generating activities, funeral or burial expenses.

Psychological effects of crime on victim are usually
cxpcrienced as more serious than an accident or similar
misfortune8. It is difficult to come to terms with the fact
that loss and injury have been caused by the deliberate
act of another human being. At the same time, it is
evident from research and experience that it is impossihle
to predict how an individual will respond to a particular
crimeQ

This initial rcaction may bc followed by a period of
dis-organisation which may manifest in psychological
effccts such as distressing thoughls about the event,
nightmares, depression, guilt, fear and a loss of
confidence and seif esteem. Life can scem to slow down
and lose its meaning. Previously held beliefs and faith
may no longer provide comfort. The behavioural
responses might include increased alcohol or substance
abuse, fragmentation of social relationships, avoidance
of people and situations associated with crime and social
wi.hdrawall0

. Karmen A 1990 cnme VKtims: An Introductton to Victimoiogy 4* edition.
London: Wards Worth Publishers. page 118.
% Such reactions are well documented In the immediate aftermath of a

crime. Some of these reactions may recur at a later stage as well, for
example, when attending a trial or golng to Hospital for medical
treatment. Anger Is a rcaction that some may direct to other victims
helper, bystanders, organisations and also at oneself. The Initial
reaction may Include shock, fear, anger, helplessness, disbellef and
guilt.

Karmen A. 1990. crime Victims: An Introductlon to Victimology 4* edltion.
London: Wards Worth Publishers. page 119.
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Terror Trauma is one of the psychological effects of
=imie on the victim, which stems from the fear that can
.. ompowering in normal circumstances and so
m rrwhelming after a violent crime that, instead of being
1 positive reaction, may incapacitate and disorient victims
=] severe crime. When victims are assaulted with
.normous fears of every kind of fear of death, fear of
ihr perpetrator, fear of abandonment, fearof theirown
=oiotions, ‘fear of fear' itself, the intensity of the gear
mIll show itself in the several physical, mental and
eniotional trairtnall

Mental crisis is the state of mind which a victim of
. runc found himself or hersclf after encountering
\lolence. This often leaves a victim feeling insecure about
Ins or her spiritual bcliefsRand understating of a high
power. Violent crime often forces victim of crime lo re-
<'Nnluate their spiritual value System; they are forced to
.isk the questions likc *why me?" "What was the purpose
of this? What do I nced to learn? What did | dowrong?”
fliese questions often result in guilty fcclings or feeling
of disloyalty. Diiring this time, victims might talk about
their inner spirituality and dcscribe feelings as
disconnected, empty and purposeless, dried up.cxhausted
mternally, old and thirsty13

* Paranjape N.V. 2011. criminology and Ptnology with Victinology IS* cd.
Allahabad: Central Law Publication. p. 23S.

u Op.cit note 182 page 174.

u Ibld p.181.
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Identity DevastationMis the experience which a victin
passes through after having an encounter with violence.
This is capable of re-ordering the “seif*’ of the victim
The values, interests, lifestyles, attitude and habits art
so drastically altered that a victim can becomc«
unrecognisable after aviolentcrime. The Stigmatisation
resultingfrom the tendency of society to want to “blame
the victim” can also cause the victim to question his oi
her identity, Status and worth15*

Blame/guilt confusionlfstems from the fact that the
firstinstinct of a victim is to identify the primary cause
of the harm. It is the nature of this blaming process, if
unchecked, that can lead to the misappropriated blame.
This can result in illegitimate scif-blame or unwarranted
blame projected on to another person, System, place or
thing1r.

Paralysing despairi&onnotcs that victims can become
stuck in any of the elements—stuck in fear, stuck in

14 Ibid p.178.

Crime causes a radical change In the Status, values and habits of the
crime victims and victims might feel allenated and different. They might'
appear hypertensive to the critlcism or disapproval of others. there
might be insecurities. loss of confidence and lack of seif esteem. Some
victims will show a reckless behaviour that reflects lack of regard for
themselves or others.

Op. cit note 118 p. 176.

w When this confuslon force of emotion, which is not always rational, is
directed at the police, the media, the entire justlce System, the prison
System, or thelr dose friend or partner or themselves. It can be extremely
destructive. Victims will often set out on a war path against the person
or System they feel is the cause of the Violation. This unwarranted
blaming can effectively destroy Channels that the victim still needs.

n Siegel L J. 2003. criminology: the Core 2"* edition. London Thomson

Wadsworth Publishers p. 321.
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Miller, stuck in grief. This state is characterised by lack
ul liope. Being stuck arouses feelings of hopelessnes*
ili.il can put the victim at risk of choosing destructivr
turnns, such as suicide or escapism to deal with the
irrulting despairl9

Bescarch suggests that victims have a more negative
»icw of the world than those who have never been
r\crely traumatic. Crime victims know that “ bad things
«11; happen to good people’ and nothing can take away
ilInsknowlcdgc. Those who have come to terms with what
lile is all aboirt - the good and the bad - will einerge as
Liitterflics with a deeper appreciation of what is good.
Iccl somewhat andder about the bad and be considcrahly
wiser bccause of the knowledge of both.

Uncontrollable rage is the natural feelings of anger in
response to an injustice. This can take on unusual
proportions after experiencing violence or inurder. An
msensitiveand depowering justice svstem and the public's
general lack of understanding of the victims* need can
exasperate the victims until his or her anger escalates
into an uncontrouable revenge emotioneA

The victims' common reactions to crime can be split
into three stages and these are:

P*r*lyinng 6«»P«*r Is litened to depression. feelings of being powerles
end stuck and repeated failure can lead to intens* discouragemen
and fatigue.

Op dt not* 123 p 324: Rage means being out of controi. without«irnr,
and exploding into fits of rage and acting In ways that Is no
characteristlc of that person.
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Stage One: The initial reaction raay include shock,
fear, angcr, hclplessness, disbelief and guilt. Soine,
of these reactions mav occur at a later stage asf
well2L
Stage Two: A period of disorganisation may
follow the initial reactions. Life may seem slow
down and become meaningless. Previously held
beliefs and faitbs may no longer provide comfort2
Stage Threc: A stage of reconstruction and
acceptance of being normal. Victims often try to
come to terms with crime by longing for everything
to be as it was before and to turn back the clock23

Bclow are some of the after effects of victims’
experience after the Commission of a crime.

These include immediate and short term trauma
reactions, long term, post traumatic stress disorder.

The immediate and short term trauma reactions on
victims, which as a result of the trauma of victimisation
can have a profound and devastating impact on victims
and their loved ones, can also alter the victims* view of
the world as a just place and leave victims with differentt

11  The victim can start reliving the experiences of the victimisation. For
example. when the victim attends trial or going to the hospltal for
medical treatment.

Retrieved 1CT August. 2016, from http://www.victimlsatlon.ca.

In this crucial stage of recovery, victims begin to fully accept the reality of
what has happened. It Is at that stage that victims may try to report
their experience and possibiy find an explanation for what has
happened or to declde that the crime has led to personal growth.
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Irelmgs and reactions that thcy raay not understand?2-
Mnlically, trauma has different meanings and refers to
nii «<*\pericnce that is emotionally painful, distressful Or
Immking which often results in lastingmental and physical
«Mi IssTraumais defined as an event that threatens life
ui liodily integrity. One may be traumatised directly,
ilirmigh a rclationship with someone who has been
1 .minatised or through witnessingsuch an eventZ
\ccordingto Kilpatrick, RuggieroA BestZshort term
ii.nimaoccursduringor immediately after the crime and
I*i*Isfor three (3) months. This time frame for short term
\rrsus long term trauma is based on studies conducted
emd reported by them, showing that most crime victimR
uliieve considcrable recovery sometime between one (1)
.md three (3) months after the crimeZ Such psychologica)
... emotional reactions are normal “ flight or fight”
irsponses that occur in dangerous situations. In the days
weeks and first two (2) to three (3) months after the
rrime, most victims of violent crime continue to have
liigh levels of fear, anxicty nd generalised distress24

14 Magulre M.. 1991. The needs and Rights of Victims of Crime. crin,e and
Justice:A Review ofResearch. 14.2. pp. 363 - 433 ed. M. Tony. ChlcagO0: j|>e
Chicago Unlversity Press.

Siegel L J. 200Scrim inobgy: The Core 2 * ed. Wadsworth Publishing p 206

M Desp'te the fact that a person survives a trauma physkally Inta« 4oes
not mean that they are not mjured.

n Kflpatrtck 0. G . Ruggiero < J. B BestC.L.2003. VWence and Riskofpy»
Major Depression. Substance Abuse/Dependence. And Co. MorMtgy.
Results from the National Survey of Adolescents.jourrol of Conmixing
and CUricolPsychology. 71.4: pp 692 - 700.

" d

» Wertham F., 1949. The show of Violence. New York; Doubleday and
Company Inc. p. 240.
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Many victims also experience negative changes in theil
belief Systems and no longer think that the worid is 4
safe place where they can trust other people. For victim£
ofsome crimes, such aschild abuse or domestic violenc«g
the trauma occurs many times over a period of weel
months or even years. The victims in such cases oft«
experience the compounded traumatic effects of havii
to alwaysworry about when the next attack will occi

Long Term Trauma Keactions occurs when moi
victims of crime are able to cope with the trauma
victimisation. This isespecially trueof those who recer
counsclling. other supportive Services and/or informat K
about the justice process and their relevant rights3

Different challenges face the victim: the shock of beit
a victim, dealing with the police/court, reactions
ot hers, returning to normal, feeling unsafe, seif blam<
and so forth. Some rescarchers have noted that victii
with passage of time, may return to a normal life
However, if victim trauma is neither identified n
addressed with mental assistance, tue initial and shoi
term trauma reactions can exacerbate and turn into long
term trauma reactions including:

Morgan ,.. & Zedner L. 1992 child Victims: Crime. Impact and Cnm irtd
Justice. Oxford University Press p. 114.

ibtd at p. 115.

Gllboa-Schcchtman E. & Foa E. B.. 2001, Patterns of Recovery Front
Trauma: The Use of In Train Individual Analysis.journal of Abnorm al
Psychology 110.3: pp. 392 - 400
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Major depression: This is a kind of serious mental
elisorder where people start thinking of all sorts of
negative aspects and thereby ruin their lives. It tends to
elrstroy the individual'» ability to function well; and it
elisallows them from living a normal, functional lifell
IImught ofsuicide and suicide attempts are the kind of
eliNorder where people attempt to block unbcarable
emotional pain, which iscaused by a variety of probicins.
I, isoften acry for help. A person attemptingsuicide is
=dien so distressed that he or she is unable to see that
iliry have other options. Suicidal people often feel terribly
eolated. hecause of their distress, they may not think
=] anyone they can turn to, furthering this isolation.
I'lie use and abuse of alcohol and other drugs also play
ignificant roles in trauma. Victims try to forget their
emotional pain by taking cxcessive alcohol and drug.
<'ugoing problems with relationships can also occur, if

See generally Kriti A. 2000: Depression is an invisible disease. Retrleved
10“ August. 2016, from http;//www.t»1"g?MKI«.tQfP7tit™r Depression
Is often termed as Invisible disease and Its Symptoms includes, Feeling
of dejection, frustration and dlsgust: an increasing feeling of Irritation,
loss of confidence; excesslve or too little sleep, change in appetite or
welght. difflculty In executing things. lack of concentratton, sense of
guilt and feeling of worthlessness, recurrent thoughts of committing
suicide. These Symptoms can be found In every human being, but as a
result of victimlsation they can become chronic and If not treated. can
lead to death of the victim.
1 Ibid see generally.
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generated out of fear, the victim might not be able ti
have intimate relationships, especially in casesof crimi
of rape and other violent sexual assault or abusc.
changing view of the world as a safe place occurs whei
the victim does not see the world as a safe place an;
more. The victim can have withdrawal Symptoms, becoi
a hcrmitor even become depressed pcrmanently or for
long time34

Post Traumatic Stress Disorder is a kind of victims1
reaction to crime which has been describcd as the crisi
reaction. Victim will react differently dcpcnding upon
the level of personal violation, type of crime, cxperitn<
and support Systems and their state of equilibrium at
their victimisationV. When a person survives a crisis such
as a violent crime, there may be residual trauma and
stress rcactions. Those who are unablc to function within
anormal range, or have difficulties may be suffering from
post traumatic stress disorder (PTSD)3 PTSD is
described as occurring when a person has been exposed
to an extreme traumatic stress or Situation in which
both of the following were present:

The firstisif the person directly expcrienced an event
or events that involved actual or threatened death or
serious injury, or either threat to one’s pbysical integrity,
or the person witnessed an event or events that involved

92



«Ciieem OI»)W« Olanlyan

< *«li. injury, or threat to the pbysical intcgrity of
=MMilirr pcrson, or the person Icarned about unexpected
in tmlcnt death, serious harm, or threat of death or
«nfhi\ experienced by a family member or other closc
< Mimte». The second i» the person’s response to the
-+ ml or events must involve fear, helplessness or horror3’.
riaiimatic events that are experienced directly may
«inImle violent personal assault (such as sexual assault,
pli\ hical attack, robbery, kidnap, hostage taking, terrorist
iii.irk and torture, natural or manmade disasters)18

Ibr a diagnosis of PTSD, the traumatic event is then

I» isistentlv re-experienccd in at least one of the following
m.ivhi-

(1 .Recurrent intrusive and distressing recollections
of the event, including images, thoughts or
perception.

(2) .Recurrent distressing dreams of the event during
which the event is replayed.

(3) .Acting or feeling as if the traumatic event were
recurring, including a sense of reliving the
experience, illusions, hallucinations and dissociate
flashbacks episodes that occur upon awakening or
when intoxicated.

(4) .Inten8C psychological distress at exposurc to
internal or external cues (triggers) that symbolise

u American Psychiatfist Association 2002. piagnostic and Statistical manual
of Mental Disorders IV - R. C4* edlt»on Washington D. C . see generalty.

Ibid see generally.

93



Victim Pjrticipatioo in Criminal Justvce System : The N-ger.an Criminal iusticc Process

or resemble an aspect of the traumatic event,
including anniversaries of the trauma, scnsing
(touch, scent, sound), hearings, trial, appeals and
other criminal justice proceeding3®
(5).Physiological reactivity upon explosive internal or
external cues (triggers) that symbolise or resemble
an aspect of the traumatic event (for example, a
woman who was raped in an elevator break out
may never enter any elevatorld
People with post traumatic stress disorder will avoid
things or situations that trigger memories or flash backs
of the traumatic event. If unresolved, the victims* life
may become dominated by attempts to avoid situations
that remind them of the traumatic events4l
Victims that come across any law enforcement agencies
are usually not treated well. This is a lapse in the Nigerian
criminal justice System as the victim is crucial and the
participation of the victim is important in the criminal
trial which often follows the commission of most crimes.
Many victims face insensitive treatment by the law
enforcement agencies. The first contact of the victim in
the criminal justice System is the Police. The victim
should be treated with care as the victim could be re-
victimised. The victim could be termed the forgotten*

** Post Traumatic Stress Disorder retrleved 10w August, 2016, from http://
www.gifre.com.

*  |bid see generally.
Ibid see generally.
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|rd-Miih in the administration of criminal justice.

1.1 date, the concept of victimology in Nigeria in
pimed to be largely ineffective and in most cases has left
i Im \ir.tims betrayed and in most cases re-victimised; this
i iimetimes referred to as secondary victimisation4
vic<iiiiis have been the silent partners in the legal process
uiili little role other than as witnesses. Since there is
liiilr or no protection from the state, the victims and or
» iincsses often do not feel part of the criminal justice
piiM'css; yet, they fulfill a valuable and important role13

This is because the state has gradually assumed a
dominant role in thejustice process. Offencesare defined
«ml seen more as crimes against the state than violations
id ihe victims’ rights4d Although it was often the victim
« ho reported the offence to the law enforcement
uithorities, subsequent decisions came to be made more
wilh the interests of the state and the community in
mind than those of the victim45

Therefore, in the Nigerian justice svstem, a lot needs
io be done. Nigeria should introduce more initiatives to
rnhance the position of victims in the justice System. If
I he experience of victims ofcrime in the criminal justice*

u  Yussuf U. A. & Yahaya S. S. 2014. Crime and Criminal Justite Administration
In Nigeria Global Journal of Interdisdplinary Social Sciences. 3.4:48 S2.
Ibld p. 52.
Hondbook on Justice for Victims 1991. New York: Center for International
Crime Prevention.

* Ibid p. 38.
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process is to be improved, there must be bettet
understanding of the impact of victimisation and th
need to treat victims of crime with courtesy, compassion,
dignity and sensitivity46- To ensure victims' access to and,
participation in criminal proceedings, it is necessary to
restore balance in the criminal justice System by bette
integration of the concerns of crime victims. The state;
is therefore rcsponsible to restore such a balance by
providing due respect to the rights of the victims
including accreditations to their role in criminal justice
process4y.

From the foregoing, it is evident that crime victims
are not fully given adequate consideration, despite the
fact that they are one of the important elements and an
integral part of any crime and criminality. The crime
victims are mostly found to be relegated to the
background with reference to the criminal justice
processes, all in the name of being represcntcd by the
state. While the state does not in any way, in practice,
act as a true representative of the crime victims during
the criminal trial. The victims of crime sjffer both
physical harm and economic losses, but nothing is
provided for them to substantially assuage the injuries
sufferred by them.

Py Shapland J., 1986: victims Assistance and the Criminal Justice System: The
Victim's Perspective Ed. Fattah E. A.( London Macmillan Press. 240.

* Odekunle F., 1979: The Victims of Crime in Developing Countries: A
Nigerian Study.A Paper presented Of the 2M International Symposium of
Victimology M assachusetts Retrieved 15" July, 2016 from Http://
www.gifre.org/html.
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CHARTERSIX

i OMFONENTS OF CRIMINAL JUSTICE SYSTEM IN
NIGERIA
10 iunterstand how the Nigerian crirainal justice System
*sui ks. it is necessary to grasp the working relationship
1 .ill its agencies, the Police, the court and the prison
e>e]|rin, since they are the main actors in the
emlimmistrationof criminal justice.

I Im*Nigerian pblice force
ITi« Police is the first institution that a crime suspect
=Himisin contact with. The Police provide theentry point
*nio the criminal justice System either through crime
" ports from the public or its own discoveryl The
[M.In:cman could be referred to as the “gatekeeper” of
iln*criminal justice System, and decides who goes into
ilir system, and its decision has wider implications for
bx* other system components2 Whether or not the
uspect will obtail justice depends on how the Police go
iillmut their duty. One areawhere the Nigerian Police have
been bitterly criticised is the area of criminal justice.
I'he policeman or police officer exercises basic powers
.nid performs basic duties3 These pow'ers and duties flow
from the Status a police officer has under the Constitution

Dambazau A. B. 2007, criminology and Criminal Justice ed. Spectrum
8o0ks Limited p. 178.
» Ibid p 178.
* Section 4 of Police Act Cap 359, laws of Federation of Nigeria, 2004.
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and not bccausc of hin rank4in the force. For the Police
to be able to carry out their functions effectively,
members of the society mutt be ready and willing to
lend support to their efforts. However, it it sad to note
that certain element», like corruption, influence the
discharge of thete duliet, leading to some negative
connequences such a» charging of innocent people, (which
in the humble opinion of thi» writer could be referred to
as victim» of circumttance), to court on trumpcd-up
and fictional charge», ainong othert. These made the
Police to be detested by the majority of the Nigerian
public.

In Nigeria, law enforcement agencies like the Federal
Road Safetv Corps (FRSC), Economic and Financial
Crime Commission (EFCC), Independent Corrupt
Practices Commihsion (ICPC), Nigerian Security and Civil
Defence Corps (NSCDC), also have powers to prosecute
specific offences. It is important to note at this junrturo
that before the enactment of the Police Act in 1943 bi
the Rritish Colonial Gtvernment to make the Nigerii
Police have a statutory flavor, the birth of modern polit
in Nigeria could be traced to the development and rol
of Bntish traders at the inception of the colonial rules
The present structurc of the Nigeria polier is a creatioi
of the Nigenan Constitution. Thus, Scction 214 of CFR1
provides:

. See Regulation 27J of the Nigerian Police Regulation Cap 3S9 lawi oft
Federetlo« of Nigeria. 2004 "
» Ku*Oe A*ne (2014) The N.genan Police Lew Princeton. Lago« P.J
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“There shall be a Police force for Nigeria which
shall be styled “the Nigcrian Police Force”, subject
to the Provision of this section, no other Police
Force shall be established for the fcderation of any
part thereof, the members of the Nigeria Police
Force shall have such power and duties as may be
conferrcd upon them by law”

Pursuant to the above law, however, there is the Police
\ct Cap P 19 Laws of the Federation of Nigeria 2004.
section 4 of the extant law which confers on the Police
llie power to'prevent Commission of crime, apprehend
=»ffenders and conduct prosecution of criminals. The
suine section 214 of the CFRN 1999 (as amendcd)
=<\plicitly prohibited any form of policing aside the
ronstitutionally provided Federal Police. Hence, it shall
be unconstitutional for any state to conceive the creation
of a state police without amending the provision of
section 214 CFRN 1999 (as amended).

Functions of the Nigerian poli :e force
The duties and roles of the Nigeria Police are

statutorily speit out in section 4 of the Police Act as
lollows:-

Thc police shall be employcd for the prevention
and detection of crime, the apprehension of
offenders, the preservation of law and ordcr, the

protection of life and property and the due
enforcement of all
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laws and regulations with which they are directly
charged, and shall perform such military duties
within or without Nigeria as may be required by
them, or under the authority of this or any other
act6.

Apart from these general duties for maintenance of
law and order, there are other adjunct duties under the
Act and other laws and regulations operating In the
country. By section 23 of the Police Act, the Police are
empowered to conduct prosecution of crimes, though
subject to the power of the Attorney General of the
State or Federation as the case may be. The Police are
also empowered under the Administration of Criminal
Justice Act 2015 to arrest without an order of a court
or warrant, whom he suspects on reasonable ground of
having committcd an offence against a law in Nigeria or
against the law of any other country unless the law
creating the offence provides that the suspect could not
be arrested without warrant to arrest to prevent the
Commission of crimes8 and to interpose to prevent
offcnces9. Section 24 of the same ActXOprovides:-
Subject to the provisions of section 174 and section 211
of the Constitution of the Federal Republic of Nigeria®

. Section 4 Police Act cap P19 LFN 2004.

' Section 18 (a)of Administration of Criminal Justice Act 2015

. Section 18 (b) of Administration of Criminal Justice Act. 2015

. Section 18 (k) of Administration of Criminal Justice Act. 2015.
Police Act Cap p 19 LFN 2004
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(mliicli rclates to the power of Attorney General of the
Ifilrral and of the State to Institute and undertake,
luki‘iiver and continue or discontinue criminal
keseecedings against any person before any court of law
in Nigeria) any Police officer may conduct in person all
pMiHRCUtion before any court whether or not the
dilorination or complaint is laid in bis nanie.

Ilir duties sball be taken seriatim
Prevention and detection of crime: The two concepts
=| crime prevention and detection, though so close and
micrwoven are not the same. It is possible to prevent the
.«Immission of an offencc ur crime if its anticipatory
icps could be detected early enough before the
. «Immission of the crime. However, prevention as used
imder the Police Act refers to a Situation where crime is
«liscovered and thus prevented before Commission. On
ilie othcr band, crime detection refers to the investigatory
power of the Police to discover the Commission of crime
it any point in time and to be able to identify the person
liehind the crime or who is involved in the Commission
of the crime. Thus, prevention of a crime can and is
usually precceded by detection of acts to commit a crime.
The Police generally ahuse tbis aspect of their role to
prevent commission of a crime; it is though permissible
lo prevent crime but to what extent can the Police in
Nigeria prevent crime? Many citizens have been police
victims in carrying their purported roles of crime
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prevention. For example, a police may hide under t
guise of prevention of crime to assume jurisdiction
land matters or any other civil action. If, for examp
Mr. A and Mrs. B are fighting over a piece of land an
Mr. A approaches the Police over the dispute allegi
that Mrs. B plans to attack him anytime he comes to t
land, at this poiut, it is the duty of the Police to wa
into the matter and prevent a possihle crime of malicio
damage, gricvous bodily harm or cven criminal assa
against the complainant and the suspcct. It is enoug
for the Police to prevent this and stop. The Police begi
to act ultra vires the moment thcy Start giving ownershi
of the land to a party over the other which is wha
happens in most cases with the Nigerian Police. The Poli
are expected to draw a line between wliat amounts t
crime prevention and unlawful Usurpation of the powe
arrogated only to the court.

Detection ofcrime, on the other band, is an area whe
our policing System seriously lags hchind. In the era o
terrorism, intelligence gathering; should he a major rol
of the Police. There cannot be detection of crime whei
intelligence policing is poor. For example, how docs i
policeman detect that a would-be terrorist plans to
detonate a bomb/IED? He knows through intelligenc
gathering and as a result prevents the Commission of ;
crime. Sadly, the Nigeria Police, most times, cannot be
said to have lived up to its expectations in this regard
This is bad for the image of the Police Force.
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Apprehension of of Tenders: The Nigeria Police perforuiH
Ilic role of apprehending offenders when it is unable lo
prevent and detect the Commission of an offene«. The
Nigeria Police sometimes rise to this challenge. We have
liad a Situation where armed robbers were apprehended
I»y the Police after asuccessful Operation. Of a particular
rrfercnce ure ccrtain squads being formed for the purpose
of carrying out roles like this, such as SARS (Special
Anti-Robbery Squad). Many times, gallant police officers
lose their lives in the process of apprehending ofTenders.
It i» however pertinent to note that there are instances
where police apprehend innocent citizens when they are
huuble to apprehend the real cuipiits. These innocent
victims can be referred to as victims of circumstance.

Maintenanceof law and order: The Police also maintain
law and order and make eure that there is peace in the
country to the best of their ability. In such a Situation
where there is breach of law and order, the culprit is
arrested by the Police since their major role is to maintain
peace in the land. In fact, this is an omnibus role that is
capable of accoinmodating all the roles of the Police.

iie cnforcemcnt of all laws and regulatioiiH witli which
they are directly charged: Whiie it is true that the Police
cnforce the law as it is in order to bring sanctity into tin-
land, it is not true that the Police should constitute itsclf
into an institution capable of interpreting laws as the
Nigerian Police are fond of doing. The Police are expected
to know the limit of their constitutional power and that
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the court is the sole agency or Institution thdt interprets
the law and the Police will merely enforce an intcrpreted
law. Overzealousness of the Police should be discouraged.

Performance of military duties in and outside Nigeria:
The Police perform military duties in the course of
carrying out their role where there is need for such. The
military duties may include - maintaining peace in time
of riot and crisis, maintaining peace when there is
electoral violence or civil disorder. Therefore, it will not
be right to draft military men when there is civil unrest
like election violence or riot as is mostly obtainable in
Nigeria, it is worthy of notice that there is specially
trained police for this purpose, that is the Mobile Police
(MOPOL).

Powers of the Nigerian Police

Prosecution of Offenders:- This is one of the most
controversial powers given to the Police. A police can,
subject to power of the Attorney General, prosecute in
any court throughout the federation. On whether it is
compulsory for prosecuting police officer at superior
court to be legal practitioncr, the issue has been
exhaustively dealt with and finally laid to rest by the

Supreme Court of Nigeria in the locus classicus case of
FRN V. Osahonll where the court held:

u Osahon V. Federal Republic of Nigeria, 2006. 5 NWIR. Pt 937 at 361.
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From colonial pcriod up to dato, officcrs of varioua
rank» have takcn up prosecution of criminal cases

in Magistrate and other courts of inferior
jurisdiction. They derived their powers under
scction 23 of Police Act. But whcn it comes to
Superior Court of record, it is dcsirablc though not
compulsory that the prosecuting police officer
ought to be legally qualificd. This is not deleting
from the provisions of scction 174(i) of the
Constitution, rather it maintains the age long
practice of Superior Court Hearing Counscl rather
than non-lawyers prosecuting matter».... For the
foregoing regsons | hold that a Police Officer can
prosecute bv virtue of scctiun 56(ii)of the Federal
High Court Act, and scclion 174(i) of the
Constitution of the Federal Republic of Nigeria,

Per Beigore JSC (pp. 50-51)»

Thercfore, the position of the law still remains that a
police officer, whether trained as a legal practitioner or
not, can prosecute offenders from the Magistrate up to
the Supreme Court. However, whether such is eff-aent
or not is another matter entirely. Without prcjudice to
the above power of the Police, the Police also have the
power to arrest without warrant the power to execute
suminons lawfully issued by a court, power to grant hail
nt the police level, the power to search person, hou.se,
shop, warehouse or other premises, the power to detain
or power to take fingerprints. All these powers are for

u  Osahon V. Federal Republic of Nigeria, 2006. 5 NWIR. Pt 937 at J61.
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the purpose of aiding the effcctive dischurge of their
general duties.

From the discussion above, it is very nhvious that the
powers and functions of the Police arc directly linked
with the victim in the adminisl ration o fcriminal justice.
While victims are a key source of evidencc, the Police
may question them closcly and in an unfriendly raanner
to find out if they are teliing the truth13 The Police lack
basic training and expertise lo prevenl and respond
effectively to violence against women who may be victims
of rapc or other violent crimes. ‘Instead of trying to
consolc the woman that has been raped, sh« is questioned
and blamed for her indecent mode of dressing and thereby,
displaying discriminatory and dismissive attitude towards
the victim. Such attitudes of the agencies, coupled with
the social Stigma attached to rapc, dissuade women from
reporting the crime4

The reluctance of victims to report cases to the Police
is still an issue that needs to be properly addressed.
However, there are ccrtain reasons for the rcfusal to make
reports to the Police.These are people's attitude of
indifference; the effect of crime being insignificant or
petty;identity of offender being unknown; apprehension
of threat or harassinent from the culprit; social and public*

u Cole G. F. & Smith C. E- 1998. American System of Criminal Justice. 8* ed
Ward worth Publishing Company pp.23 - 30: Victims may have suffered
physical, psychological and economic losses. yet the criminal Justice
System focuscs on findings and prosecuting the offenders.

*x Siegel L J. 2005. Criminology: The corc 21- ed. University of Massachusetts:
Thomson Wadson. 112.
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Indignation, particularly in cases of rape, illegal abortion
enid sexual offene«; considerable loss of time, money in
prolonged criminal litigation; reluctance of witness to
Imtifyor possibility of theirturning hostile; lack of faith
and confidence in police action which most time
=onstitutes secondary victimisation1

When eventuallyavictim decides to bypass all hurdles
and make reports to tbe police Station about the offence
sommitted in which thcy (as victims) suffered loss or
iiijury, the budrden on the victim to cope and fund the
police investigations is highly questionable. It is against
die right of the victim, baving already suffered a wrong,
lo bear the cost of going to the police Station. It will be
uiother form of victimising the victim who is nursing
physical damages and monetary damages incurred from
ilic actions of the offender. Usually, the prosecution is
not concerncd with the plightof the victim as much as it
is with nailing the offender, and as such, regards ccrtain
«ascs as irrelevant to prosecutc without conferring with
ihe victims. This often is the case when the Police face
I Seinability to apprehend the perpetrator of the criminal
act. That notwithstanding, the Police ought to inform
the victim of the Statusof any matter, when it is due to
be taken to court and whcre the victim comcs in.

Also, there are certain rights expected to be enjoyed
by the victim especially where the police as an arm of

Gaur K. 0. 1993. Poor Victims of Uses & Abuses of Criminal Law and
Process In India. Journal of Indian Law Institute 3.5 pp. 123 125.
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the criminal justice System owes to the victim.
victims, their familics or their reprcsentativc have a rij
to be informcd of their rights with respect to a decisi«
after the completion of the investigation, whether
prosecute, and of their role during prosecutioi
Unfortunately, there are no Nigerian laws stating tJ
rights accrucd to the victims at the investigative staj
but from practice and international legislations on t
rights of victims, the following can be inferred:

(1) . The victim has a right to he treated with respi
and has his or her dignity protected by law officei

(2) . Having suffered trauma from the cffect of beii
acriminal victim, the victim ought not be subjecti
to another form of victimisation regarded at
secondary victimisation in the hands of the Poli«
hased on the manner of questioning the victim.

(3) . Apart from their dutics, the Police are expected
to carry out investigations in order to protect the
right of the victim who already has borne financial
loss from the criminal act heing investigated.

(4) . Whcen asuspect has been approached, the victim
ought to be informed as of right and as such, not
to be used as a mere witness to aid the Police in
putting away the offender.

(5) . The Police as of the right of the victim, is meant
to consult with the victim at the plea hargain stage
if the matter will not be going to court. Rather
than dismiss the offender on their terms, the victim

108



K tI"m OUjide OUniyin

has a right to be consulted first, having been the
one who directly suffered the wrong.

I'lic criminal court
In the triangular relationship, the second most
prominent component in the administration of criminal
lusticc is the criminal court.. A court has been dcfined as
an agency set up by the government to define and apply
iIn*law, to order it» enforcement, and to settle dispute
points on which individuals or group do not agree"1a
The criminal courts plav a pivotal roic in the criminal
l'istice System, the adjndication of cases in which there
is reasonable cause to believe that an accused person has
\iolated a specific law or laws is a basic role of criminal
courtsIz It isonly the court that determines the guilt or
mnocence of the accused person, and the dccisions of
ilie courts havc important consequences for the othcr
components of the criminal justice systein. The
administration of justice revolves around the court
systcm. A person who vL lates the criminal law is brought
before the court and provided with opportunity to defend
himself through trial in the court, and it is followed

u ColeG.F.&SmithC E. 1998 American SystemofCriminalJustke, 8Wed.
Ward worth Publishing Company pp.234.

*7  Jackson J., 2003: Justice for all Putting Victims at the heart of Criminal
Justice? Journal of Law and Society. 30.2: pp. 309 - 326.
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through with the pronouncement orjudgemcnt made by
thecourt accordinglyi8

The criminal courts have a very symbolic role, as the
Symbols of justice, depicted by the justice scale (lady
justicia), the courts is seen as the platform for fairness
and impartiality- The Courts are impartial to the extent
that they allow each side the opportunity to presentits
case. The Courts provide the forura for resolving disputes
through the apptcation of the law, although not all
disputes are brought before them. In resolvingdisputes,
the criminal courts must enjoy judicial indcpendence,
free from outside pressure, and judging their cases
dispassionately, most especially becausc citizens pcrceive
them as guarantors of theirfundamental rights. A very
important characteristic of the courts is the fact that
they have asserted the right to be the arbitrative
interpreters of the Constitution. Section 6 of the
Constitution of the Federal Republic of Nigeria, 1999
(as amended) provides lor the cstablishments of courts.
The courts recognised as constituting the judiciary are
the Supreme Court, the Court of Appeal, the Federal
High Court, the National Industrial Court, the High
Court of the Federal Capital Territory Abuja, the
Customary Court of Appeal, Abuja and the States High
Courts, the Sharia Court of Appeal of the States and
the Customary Court of Appeal of the States®

u Abonlka J & Alewo M. 2014. Delay In the Administration of Criminal
Justice In Nigeria: Issues from a Nigerian Viewpoint. Journal of Law
Police and Globalisation 26: 112.

Section 6 of the Federal Republic of Nigeria (as amended).
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I'owers and Jurisdiction of court#

No court acts solely bccause it is a court; thev act
I'iHcd on guiding principles of the Constitution which is
irfcrred to as jurisdiction. No court has jurisdiction
(iight) to go outside the jurisdiction vested in them. Ina
emuinal proceeding, the question of jurisdiction can arise
ui Lhree (3) instances, territorial jurisdiction, substantive
pirisdiction (subject matter) andjurisdiction over person.

llue to the existence of a multi-penal System, there

mnetimes arise issues ofjurisdiction, as regards the state

in which a particular offence can be tried. It is settled
I . w »hat where the initial elemcnts of an offence occur
hi one state and other elemcnts of the offence occur in
.inother state, both States would have jurisdiction over
Ilhe matter2. The jurisdiction does not rest within the
iwo States alone as the Federal lligli Court seems to have
a nationwide jurisdiction where the matter is a federal
offence. This is clearly pointed out in the case of Ibori V.
Federal Republicof Nigeria2l

w Sectlon 12(a) Crimlnal Code. Also by section 4(2) of Penal Code, where an
offence is corrmitted in one state outside the Northern Region but the
person entersinto the Northern Region, a court in the Northern Region
can try him/her, sec also OsobaV Queen 1961 1 NWIR: Olror V. A G of
Western Nigera. 1966 NMIR 13.

2009 ALL FWIR pt 487 at 1S9.
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VictiniH and the Nigerian criminal courta

The actual victim of crime is simply classified as a
prosecution witncss. The victim is not regarded as the
complainant at the trial. The official complainant is the
state or an agent of the state such as the Attorney
General, the Director of Public Prosecution or the
Commissioner of Police. This type of arrangement
appears to put the victim of the crime in an ohscure
position at the trial; this is quite a disadvantaged
Position2 The victim may he expccted to miss work
and lose pay in order to appear at judicial proceedings.
He may he summoncd to court sevcral timcs. only to
learn that the arraignment or trial has been adjourned
or postponed. Any recovered property may be hcld by
the court for months as the case winds its way through
the System. The victim may feel that they have been re-
victimiscd, once by the offender and once again by the
criminal justice System after cases have been completed23

In court, victims could be intimidatcd when they find
themsclves confronted by the offender's friends and
relatives in the court room. Giving evidence might involve
reliving the offence and cross examination could be
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|i.iriicularly traumatic as one obvious feature of the
iiiKorearial System is that the defense may attempt to
«lihoredit the victims' story2~. However, it is quite
important to note that the victims during trial are
pmlccted by the Evidence Act which prohibits indecent
<nid scandalous questionsZ. Section 227 of the Evidence
\«i 2011 provides that the court may forbid any question
.r inquiry which it regards as indecent, scandalous
.ihhough such questions or inquirics may have some
honring on the questions before the court unless they
ndate to facts in issue or to mattere necessary to be
known in ordei to «letermine whether or not the facts in
~sue existed.

Kurthermore section 228 of the Act stipulates that
Ilie court shall forbid any question which appears to it
lo be intended to insult orannoy or which though proper
m itself, appears to the court to be needless and offensive
in form. In essence, the court owes the victim of crime
ihe duty to protect from the trauma of answering
guestions which are aimed at further humiliating and
denigrating the person& It is also pertinent to state
that the victim bear the cost of coming to court to

*  Walkate S. 1989. Victimology: The Victim and the Criminal Justice Process
1" ed. London: Unwin Hyman 125. This can be partlcularly acute for
female victims of rape or sexual assault, whose own history and
character can be called Into queition.

Olatunbosun A. 2007. Compensatlon to Victims of Crime: A Crltical
Assessment of Criminal- victim reiationship. Journal of the Indian Law
Institute 44.2: p. 204 retrieved 15" July. 2016 from http:/www.lli.ac.In/
criminal-victlm-rel.

f Thls duty of court is mostly estentlal In issues of rape.
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testify even when the victim sometimes might havi
changed location to a different state, hence the need fo
adequate compensation of the victim. Even now, whei
the investigating police officer “1PQO" is mobilised and
encouraged to testify, the victims are never put in
contemplation. The award of compensation by the
courts in the exercise of their criminal jurisdiction is
governed by the Statute. Thus, in the case of Tsofoli V.
COPZ, Ademola CJN as he then was stated that “...in
every case, the matter of compensation is governed by,
Statute and there is no inherent power in any court to;
award compensation”. The need for compensation for
the victims of crime is now incorporated in the new
Administration of Criminal Justice ActZ This provision
is more in tune with the opinion and pronouncement of
Ademola CJIN as he then was in the case cited above.
The provisions in the earlier Statute in respect of
compensation in criminal trial are quite obsolete. For
example section 365(1) of the repealed Criminal
Procedure Act provides thus... ‘*acourt may Order any

Tsofoliv COP U971), 1 NIR 338 at 341. Simllar to Provision in Sec. 79 o! the
Penal Code.

This is containcd In section 314 of the Administration of Criminal Justice
Act of 2015. Thus section 314 of the Act States that "NotwithstandIing the
limit of its civil or criminal jurisdiction, a court has power In delivering
its judgement to award to a victim commensurate compensation by the
defendant or any other person or a state'. Again In sub-section (2) of
the same section, the Act further state that 'The court ir considering
the award of compensation to the victim may call for additional

evidence to enable It determine the quantum of compensation to award
in subsection (1) of this section.
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person convicted before it of any offence to pay to the
prosecutor in addition to any penalty imposed such
reasonable costs as the court may deem fit”2Q This
Provision seems to give the court some discretion to
nward some form of compensation to the prosecutor
and possibly the crime victims. The provision, however,
appears to be dormant throughout the live of the Act.
This is because there is no corresponding provision which
may encourage the prosecutor to move the court to
mvoke its discretionary power in that regards. However,
ilie newly euacted Administration of Criminal Justice
\ct which also contains the provision and in more
eelaborate way has not really changed anything in the
attitude of our judges towards the crime victims.

Victims aud the prison

The prison is ohviously the last part of all the
components of the criminal justice. There is not much
lo be said as of the right and involvemcnt of a victim
within the correctional Institution other than the fact
that a victim ought to be informed when a criminal is to
he released from the correctional facility to avoid friction
from the previous relation of the offender - victim. And
as of right to remuneration/restitution by the offender
to the victim, the offender isexpected to make restitution

This provision Is contained in section 319 of the new Administration of
Criminal Justice Act, 201S. Although the provision is now enlarged and
couched in a way that is more detalled and more encompassing it has
not however changed the attitude of our courts to the plight of the
crime victims.
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where incarceration must have prevented the offend
from the fulfilment of his full duty to restitute.

to a degree to satisfy the victim; this is in a situati03

Victims and criminal justice administration in Nigeria

In a simplistic way, one might consider the System,«
and all the jobs and workings of the professionals within
it as being built upon the actions of two people —the
offender and the victim3) The victims suffer painful and
often permanent injuries in the hands of their assailants
and it often feels that the System has always functioned
to convict, punish and rehabilitate criminals and not to
assist victims. Also, victims were often dissatisfied by
aspect of their treatment by criminal justice agencies.

Basically, there are two contradictory facets of the
role of the victim. It is this paradox which is fundamental
to our understanding of the victim's attitudes to the
System3l

First and foremost, it is argued that victims of crime
are significant to the criminal justice System in the area
oi crime detection and reporting. Inaeed, the importance
of victims to rcport events of crime has been shown to

10 Shapland. J., 2000.Victims and Criminal justice: Creatlng Responsible
Criminal Justice Agencies. Integrating a Victim Perspective within
Criminal Justice: International Debates. Eds. A. Crawford & J. Goodey.
Alder shot: Asb gate Publishing Ltd. Ltd. Chapter 7.

M KaribI—Whyte. 1990. Groundwork oj Nigerion Criminallaw 2* ed. Lagos:

M althouse Press 102
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Iwobvious® The English Royal Commission on Criminal
I'rocedure in the study carried out in 1981 reported the
I'inding which is overwhclmingly in favour of the
important role of the victim in reporting incidences of
rrime has stated:

“...the overwhelming majority of (offences) are not
discovered by the police, but by the victim and the
public (such as passerby, ncighbours, friends or
those in Charge of placcs where the offences
happened) in cases of inability of the injured or
unconsciousvictim to report the offence himseif”“ .

However, this is not to deny a role for the police,

hecause without quick response by the police where the
victims have themselves apprehended the offender or fast

u

Goffredson M. R. & Gottredson 0. M. 1988. Dedsion Making In Criminal
Justlce. 21- ed. New York: Plenum Press pp. 21 - 22; Some studles also
revealed that the victims are important not only in crimc but also In
detention of criminal and offenders. In the study of burglary victims and
violent crime victims rcspectively it is discovered that over 60% of cases
were detected as a result of deflne Information (name or address)
-upplled by the victim. Another 8% to 13% werc detected as a result of
definite Information supplied witness, while only 14% to 25% of detectlon
were the result of police actions.

Fattah E.. 2000. the vital role of victimology In rehabilitation of offenders
and their relntegration into soclety. UNAFEI 112* International Training
Court Participation of the Public Victims for more fair and effectlve criminal
justlce. Fuchu, Tokyo. Japan. Retrleved 15“ July. 2016 from http://
www.unafei.or,jp/enttllFh/pdf/PDF rms/no56-Q7.pdf. it was found that
between 31% and 41% of cases were found to be reported by the victims
himseif, while another 50% were reported by other clvlllans, such as
passersby. neighbours. friends or those in Charge of places where the
offences happened. Thls high percentage of the involvement of others is
probably due to the violent nature of the offences and the consequent
inability of the Injured or unconscious victims t0 report the offence
himseif. Only 3% and 4% of cases were found discovered by the police
themselves.
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action when a named address has been supplied, offenders
would not be caught. The Police may not be a major
detection agency of these offences, but they are
responsible for gathering evidence such that the offender,
once caught, can be prosecuted.

According to Igbo, the role played by the victims of
crime incriminal justice administration are three folds—
to report the crime to the Police, to assist the Police in
carrying out their investigations by providing vital
information about the crime and the offender, and to
assist the court in prosecuting offender by giving
testimony against accused persons3 These contributions
are fundamental inputs into the criminal justice process,
and they go a long way in determining the degree of
success achieved by the criminal justice System initscrime
prevention and control task.

On the other hand, in spite of the highlighted roles as
played by the victims of crime in the criminal justice
System, the vtctim issaid to be neglected or ignored in
the Nigerian Criminal Justice process. The victims are
not recognised by the criminal justice System, like their
counterpart—the offcnder/victimiser.

Dambazau3is right, and this writer agrees with hira
that the victim of crime is an observeror a passive

M Igbo E. M. 2006. Criminology: A Basic Introductlon. 4°’ ed. Enugu: Jock-Ken
Publishers. p. 24.

Dambazau A. B. 2007, Criminology and Criminal Justice 2* ed. Spectrum
Books Limited p. 131
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participant »n thc criminal justice process. He is rarely
smisulted in any decision making during the process.
1lowever, emphasis is so much laid on the rights of the
accused, who enjoys some fundamental protection
rontained in chapter IV of the Constitution of the Federal
Kepublic of Nigeria®in Order to ensure fair trial. The
victim of crime does not enjoy such legal protection,
and in fact, he is made vulnerable to other victimisation
whenever he Stands as a prosecution witness3r.
donsiderable attention had quite justifiably been paid to
ensuring due process for the dcfendant, who in spite of
bcing threatened with state imposcd punishment, is still
rntitled to the protection by the criminal justice System
in his or her defence. This same degree of attention had
not, however been paid to the victims. The state was
assumed to be representing the interest of the victim
and accordingly no need was perceived for direct victim
involvement in the proceeding® This clearlv reveals the
fact that the legal process does not consider interest,
rights, welfare and all other needs ofa crime victim which
are usually informed by the irapact of their victimisa.ion,
but rather concentrates substantially on the needs and
interest of the crime suspect or offender. Evidently, all
these treatments given to victims of crime have certain*
** Section 36 of Constitution of the Federal Republic of Nigeria. 1999 (as
amended).
Yusuf U. A. & Yahaya S. S. 2014. Crime Victims and Criminal Justice
Administration in Nigeria: Global Journal of Interdisciplinary Social
Sciences. 3.S: 48 - S2.
u Olatunbosun A. 2002. Compensation of Victims of Crime: A Critical
Assessment of Criminal-Victim relationshlp. Journal of the Indian Law

Institute 44.2: 105 Retriewed 15" July, 2016 from http://www.ili.ac.In/
criminal-victim-rel.
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significant impact in the relationship betweenthe victi
and the criminal justice System. In a study ofvictims
rape, it was found that the Police were described b
victims as being less efficient, less over-worked, mor
offensive, less fair, less bureaucratic, more crooked, ax
less helpful® The criminal justice System in Nigeria
make more positive response to victims by kee
victims better informed, improving social servici
victims, requiring restitution more frequently, anc
treating offender appropriately.

From the foregoing, it is evident that victims of crime
are not fully given adequate consideration, despite the
fact that they are one of the important elements and
are an integral part of any criminal justice process.
However, it is these significant elements, that is, the
victims, who are mostly found to suffer wanton neglect
in the hands of the agencies of the criminal justice System,
instead of being taken care of. The victims of crime are
mostly found to be relegated to the background with
reference to the criminaljustice processes, all in the name
of being represented by the »tate. While the state does
not in any way, act as a true representative of the crime
victims, the victims of crime suffer both physical barm
and economic loses, but very little provision is made for
them at the end of the day.

Fattah E. A. ed. 1986. From Crime Policy to Victim Policy: fieorienting the
Justice System. London: Macmillan Press Ltd. p. 240.
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Tlic crimyial justice System should be structured in
murli a way that victims of crime participate actively,
not passively, in the adjudication of their cases. For it
«:1Hgive them a sense of belonging and reduce their level
= frustration. Moreover, the criminal justice
.uliiiinistration should endeavour to introduce some
practical Service prograrames to the victims of crime to
. nstire balance of treatment between the offender and
ihr victim, by the criminal justice System. Since offenders
M-reive reformation and rehabilitation training, the
NMHtims should be provided witli certain compensatory
irliabilitative programmes. As a result of what they have
-Minethrough in the hand of the offender, and in addition
io various financial needs, victims of violent crime, for
ee\ample, may also require immediate or even long term
medical consideration as well as other forms of
assistance.

The United Nations Declaration of Basic Principles
of Justice for Victims of Crime and Abuse of Power in
its paragraph 14 recognised the need for some
rehabilitative programmes as well as some forms of
assistance for the victim of crime as stated above. The
declaration States that “victims should receive the
necessary material, medical, psychological and social
assistance through government, voluntary organisations,
community based and indigenous means” . Paragraph 17
of the same declaration further emphasised that *in
providing Services and assistant to victims, attention
should be given to those who have special needs because
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of the nature of the harnt inflicted". In addition,
considering the fact that crime rate is on the incieaM
therefore government should efficiently allocate adequatr
rcsources to the criminal justice agencies (especially the
Police and the court), to ensure cffective crime prevention
and control as well as effective and reliable administration
of criminal justice in this area. The National Asseinhly
should also see it as a matter of urgency the need to
t>nact a law protecting the rights of crime victims in
Nigeria. The founder and executive director of Crime**
Victim Foundation (CRIVIFON), a Non-Governmental
Organisation that tries to keep up with victims and how
they should be treated in the society4dDwas of the opinion
that the Police are mostly not people-friendly4l In the
opinion of another scholar, our law ignores the victim
who is going through emotional pain, and the action of
gome government agencies involved in the criminal justice'
process often increases the pain by their efforts to catch
and punish the wrongdoer. In this way, they do not
recognise the inconvei iences and fears caused to the
~itnesses and or the victims*2 There is no state
compensation for the victims of crime in Nigeria. Where
ihen do these victims run to when in distress? It should

*

This NGO has a magaiine callcd "Crime Victim Watch".

Chioma Igbokwe: If a man Has Sex Without Her Consent Its Rape Daily
Son vorn of the Nation. Tuesday April 06. 2009. 12.

u  Yusuf U. A. & Yahaya S. S. 2014: Crime Victims and Criminal Justice
Administration in Nigeria. Globallournal of Interdisdplinary Social Sciences.
3.5.48 - 52.

*k
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im* Noted that victira need assistance programmes that
lirlp them to have a shoulder to cry on and thereafter be
nhlcto rcbuild or reshape their lives. Tbc victim assistance
programmes do not exist in Nigeria as there is no law
\i"l protecting victims of the crime. The major plight
=«f the victim is not the fact that they are being ignored
by criminal justice System but the fact that they are being
used by the criminal justice System with the victim
henefiting in no way other than to have the criminal
justice succeed in its duty of putting out the criminal.
There are some NGOs such a CRIVIFON, CLEEN,
MIRABEL Center that assist victims43 What these
organisations do is to assist victims by stabilising them
socially and psychologically. The question is, how many
people can benefit from the little assistance coming from
such organisations? Again, how much of assistance can
he rcndered hy these few ceuters? It is now very obvious,
therefore, that the neglect for victims’ rights has the
following negative consequences on the criminal justice
System:

(1) victims are made to cope, not only with mental
trauma, physical injury, loss or damage to property,
but also with insensitive investigation and legal
processes;

(2) mistrust in the state’s capability to protect the
citizens;

CIEEN is a justice sector non-governmental Organisation which helps
victims
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(3) reluctance of victims to invokc the criminal pn
against offenders which results in a growii
tendency for victims and the community to
the laws into their hands;

(4) greateremphasis on punitive and retributive ratl
than restitutive and compensatory sentencing;

(5) .dupiication of legal process, because criminal ai
civil cases arising from one event or transactioi
are pursucd separately;

(6) .lack of faith in the in9titutions of the criminal
justice administration, particularly the Police and
the courts; and

(7) .general ineffectiveness of the criminal justice
System.

From the forcgoing, it isevident that the enhancement
of victim's right and rcmedies should be an important
concern of the criminal justice System. Such a changc in
attitude will rcstore the citizcn's confidence in the
criminal justice System.

The Administration of Criminal Justice Act, 2015,
c. ntains a number of provisions for »he victims of crime,
for examplc in section 3144

1. Notwithstanding the limit of its civil or criminal
jurisdiction, a court has power in delivering its
judgement to award a victim commensurate
compensation by the defendant or anyother person
or the state.2

Section 314 (1) of the Administration of Criminal Justice Act. 2015.
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The -court in considcring the award of
compensation to the victim may call for additional
evidence to enable it determine the quantum of
compensation to award in subsection 1 of this
sectiond

In addition to the above section of the 2015

Ndministration of Criminal Ju9tice Act, part 32 of the
\«t which comprises section 319 - 328 also made
pnivisions for compensation and restitution to victims
.I crime. Section 319(1) of the Act46 provides thus:

(1). A court may within the proceedings or while
passing judgement order the defendant or convict
to pay a sum of money.

(i). As compensation to any person injured by the
offence, irrespective of any other fine or other
punishment that may be imposed or that isimposed
on the Defendant or convict, whcre snhstantial
compensation is in the opinion of the court
recoverably by civil suit.

\nd section 3214/ further provides:-

i) A court after conviction may adjourn proceedings
to consider and determine sentcnce appropriate
for each convict.

(a)in addition to or in lieu of any other penalty
authorised by law, a court may order the convict

44 Section 314 (2) of the Administration of Criminal Justice Act. 2015
4 Section 319 of the Administration of Criminal Justice Act. 2015.
47Section 321 of the Administration of Criminal Justice Act. 2015.
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lo make restitution or pay compensation to
victim of thc crime for which the offender
convicted, or to the victim's estate: or

(b) order for the rcstitution or compensation
loss or destruction of the victims' property
in so doing the court may direct the convict:-

‘(i)to rcturn thc property to the owner or to a
designated by the owner.

(ii) where the return of the property is impossihle
impracticable, to pay any amount equai to
valuc of the property; or

(ii1) whcre the property to be returned is
or insufficient. to pay an amount cqual to
property calculated on the basis of what is
and just.

The import of the above sections of the

Administration of Criminal Justicc Act is to lav

the framcwork for thc practice of restitution
compensation theory to victims of crime in Nigeria. It
is also pertinent to note that the court may order that
the compensation be paid by the accused to a victim in
adaition to the prescribed punishment for the offence

and this Obligation to pay is subject to the discretion of
the court considering the circumstanoe of u particular

case. Thus, the victim is not left empty-handed and
forgotten after what he/shc has suffcred in the hands of
the offender. It can also be inferred from sub-paragraph
(b) of sub-section (1) that the provision is very wdl
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applicable to property offences. It is humbly opined
b.mrver that therc are so many olher offences that will
iMpiirc an addition of compensation or restitution to
m.ikr punishment adequate. It is thcrefore suggested that
ilinr should be a corapreheusive list of offences to be
i ====red under this section and to be expressly made and
emi left to the total discretion of thc judges. Section 329
= ilic Act4* also makes provision for the restoration of
1 property which an offence has bcen committed.

IVovisions of other Statutes in Nigeria on the rights of
«MHtiins

There are some enactmcnts likc the trafficking in
persons (Prohibition) enforcement and Administration
\rt, 2015, which contains some provisions protccting
ihe trafficked victim whether the offender is caught or
not. The Act provides that®irrespective of age, colour,
griidcr, opinion, sex, age. nationality, cultural beliefs or
practices, a trafficked person should has access to
adequate hcalth and other social Services. Such persons
«an be returned horne safely at his wish or a temporarv
residence will be provided for him. His privacy is protected
and as such, the person’s history cannot be used,Q

Section B29 ol the Administration of CrimInal Justice Act. 2015.
Trafficking In Persons (Prohibition) Enforcement and Administration Act,
2015. Part IX Treatment of Trafficked Persons.

Section 61 Trafficking In Persons (Prohibition) Enforcement and
Administration Act. 2015.

127



Victim Participation in Criminal Jusl»ce System : The Nigenan Criminal JusRce Proeeu

Furthcrmore, thc following provision is made open lo
the victim, information on relevant court and
administrative proceeding. Victims' views and concern>
are considercd at every Stage of the proceeding, the victim
will equally be told of his right. A victim can equallv
institute a civil suit in order to be awarded compensation
provided the amount by the criminal court shall be taken
into consideration. To crown it, there is a provision of a
trust fund from which the victim will be compensatedi
and funded. Most NGO's and religious organisations havej
taken up the responsibility of catering for victimsl
individually, leaving a need for collaborative efforts to
draw all resources togetherand provide useful information)
to meet the adequate need of all victims all over the
nation.

A perusal of the sections of the Criminal Procedure
Act (the applicable law of criminal procedure in Southern
Nigerian States) and thc Criminal Code (the equivalent
in the Northern States)5Lprovides no reference to victims
and injured parties of crime. As seen above, a number
of new legislations in Nigeria kave been influenced by
the developing trends in International Criminal Law,
namely Trafficking in Persons Prohibition Act 2015,
Administration of Criminal Justice Act, 2015. These
provisions however do not have far reaching effects. The
Status of victims should be harmonised in our criminal*

**  The two mentioned Act - CPC and CPA were repealed following the
enactment of the Administration of Criminal Justice Act in 2015
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IMHr<ure legislation by allowing the full participation
ul ilr*victim in the criminal justice process. Only by so
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CHAPTERSEVEN

VICTIM PARTICIPATION IN THE NIGERIAN
CRIMINAL PROCESS

Just as it is in some other countries of the world, the
Nigerian ciiminal jurisprudence, uutil the passingof the
Administration of Criminal Justice Act ACJA on 15h
dav of February 2015, have focused on the iiabiiity of
perpetrators of crimes and relegated the interest of
victims to a secondary and peripheral position. This
rcflects the view that criminal conduct should he
considercd, first as a wrong against the entire society,
and that remedial measures should focus on disrupted
societal order. At the international level however, measures
taken by the United Nations Security Council (UNSC)
to punish those responsihle for international crimes such
as war crimes, crimes against humanity and genocide as
well as the crime of aggression have been conceived
primarily and perhaps sole:y - as a means of rcstoring
international peace and securityl

As being argued earlier, the creation of the
International Military Tribunal, (Nuremberg Tribunal)

When deciding to establish these tribunals the UN has consistently
justified the action on the ba&is that the Commission of these crimes
threatens International peace and security. United Nations Charter
Chapter VII; Resolutions establishing ICTR, ICTY, IMT Charters; see also
Tadic V Prosecutor 1T-94-1-T; Akayesu V Prosecutor IT-94-6-T Jurlsdlctions
decislons on these cases Support this view.
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rtml ili. Inii-i n.iiional Military Tribunal forthe Far Ei

-1 I«ik\o (Tokyo Tribunal),2the First of their kind ii
19 15 was similarly justified3 It is argued that justifvii
these steps in terms of “International Peace am
Security"” considerations is not problematic in its<
Howevcr in any case, the United Nations (UN) Charl
which vests the core function of maintainii
International Peace and Maintaining Security in tl
UNSC dcmands such justification.4 The problem, it is
argued, that the assumption that such actions seem
implied to take - that punishment of the perpetratoi
alone will restore peace and embattled societies - is flawi
p.r.darises from a normal concepticu of what constitut«
international peace and sccurity. This explained the frii
and peripheral position allocated to victims ol
international crimes in the United Nations tribunals.
Ilowever, the conccrns of the victims including the
rccognition of their suffering and rcstitution to them
have been an incidental issue under the Nigerian Criminal
Law and Procedure as well as on the international scene.

1 Charter of the International Military Tribunal for the Far East (Tokyo
Tribunal) approved by the Supreme Commander of the Allied Powers,
General Mac Arthur on 19" January 1946 as amended by order of
Supreme Commander General Headquarters, APO 503,26* April 1946.

1 International Military Tribunal (Nuremberg Charter) annexed to the
LondonAgreementof8* August 1945 between the United States. France,
United Kingdom (and Northern Ireland) and the Soviet Union.

4 Art 39 - 42 Chapter VlIlofthe UN Charter, See also Tadic V Prosecutor
IT-94-1-T (ICTY) Appeals Chamber decision on the defence motion for
inlerlocutory appeal on Jurisdiction paras 14 - 42.
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I'riK-edural justice theory for victim participation

In ordcr to appreciate the procedural justice theory

a theoretical framework for the justification and the
..=ll for the victim’s participatory role in the Nigerian
*miiinal Justice System, other theories of justice which
I..i\e been adopted overtime and still in use shall be
«liMUiMcd in this part. This part of the chapter also traccs
uliile discusses somc of the positions of scholars in the
lirhl ol victime’ rights and concerns from the retributive,
iililitarian, rcstorative, as well as restitutive theoretical
Iraniework will be attended to.

Il is very important, for us to really understand how
ihr International Criminal Court came up with the
\ictinfs rights to participate at all stages of the court
proceedings and reparations, to attempt an overview of
i he previous situations in the International Criminal Law
.nid practicc of the Rome Statute of the International
Criminal Court. It is noted that emphasis placed on the
uiain lunctions ol criminal sanction in the restoration
ol societal order (in the case of the domcstic criminal
justier system), and the protection of broad communal
internst (International Peace and Security in the case of
International Criminal Law), has led to the relegation
of the victims of crime to a peripheral role in proceedings
before International Criminal Tribunals as well as
dornestic criminal justice System.
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|- rInlr.itorsof crime has its limits and that ‘affirmation
nl \uiuns’ ‘real value’ isjust as far as retributive justice
discourse. The reference to victims secms to be restricted
to the assessmcnt of wrongfulness for the purposc of
apportioning punishmeot. Apart from the mental state
of the offender, wrongfulness of conduct also dependa
on the impact of the wrong on the victims. In this regard,
the seriousncss of the crime informs the punishment
metcd outl2 Since the principal aimsof retributive justice
is to establish whether an accused person has committed
a crime-and if so, mete out the punishment that is
proportional to the crime committed on the accused
person, once the punishment is assessed-the debate ends
therel3 It is the offender’s guilt and not the victims
suffering, that is the issue. The view that victiin's
cxperiences of having to be subjectcd to the background
should not therefore affect the outcome of the trial
requires that the prosecutor- rather than the victims -

u Ibid p. 284. not« rightly that there is never a simple rational Connection
between a term of imprisonment and harm caused to the victim. Thls Is
even more accurate in the case of international crimes, which infer
numerous victims. See also Heikkila note 67 p. 16- 26 who argues that
for 'Crimes of International Concerns'. It appears that the perpetrator's
mental state has been accorded grcater signiflcance in determlInation
of wrongfulness since It is impossiblc to fashion punishment that
would fit the suffering of victims.

u Op cit note 67 p. 27.
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iIn?* prosecution and that the prosecution should be
=li|HTftonalized'14

Iiis cxplains the relegation of victims to a passive
* fiucss role in the criminai process.

Die utilitarian justice theories however, emphaeise the
;mml ronsequences that punishment produces and not
ihr wrongfulness of irapugned conductls Under this
ilirory, criminai prosecution and punishinent are seen as

ei\mgsocietal intcrest. The reduction ofcrime appears
........ -mitral goal of utilitarian theories ofjustice and is
pin ued through detcrrence, reform and incapacitationla
I hr prohlcm with utilitarian theories, from the point of
\iFu of victims, is that it focuses on societal interest
and ilic offcnders tend to overlook the intcrests and
.oimi*rns of victims, especially when their interests are
i odds with the formerr. There are many examples in
iln- rontcxt of mass atrocities (under the International
t.iinimal Law). The opting by some countries for total
or «Jiialified impunity for international crimes
rimr.icterised by amnesty laws has in the past heen
i'\phiincd by the need to cstablish peacc and stability

Cragg W, (1992) The Practice of Punishment : Towards a Theory of
Restorative Justice p. 19 has however argued that the emphasis on
im partiality is one of the strengths of retributive justice,
depersonalisation of the Criminai Justice Process...’Blinds Justice to
the Crime's Victim as well as to the Personal Characteristics of the
offender*. See also Heikkila note 67. P 28

Op citnote 67 p. 29.

()pdt note 76 p. 30-31.

Iletcher, (1995) With Justice for Some: Victims* Right in Criminai trials
p.192-3.
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after violent conflict. This study finds that in some of

these cases, factors not necessarily linked to victims’
concern have been deployed to determine outcomes of
relevant processcs at the expenses of victims.

Thus, Crime even those committed against the person
is viewed as offences against the State. From arrest to
sentencing, the law is concerned with the offender,
although the trial is mostly initiated by the victims and
relies on the victim Cooperation for the success, offers
little direct reliefto the victims18 The System had been
more punitive and as such the operator has become more
insensitive to the victims' plightlgas such punishment
seems to be the common and the main feature of most
criminal justice System, cspecially in Nigeria, and this is
one of the main focus of this book. It is for this reason
that the tendency of some scholars, as highlighted above,
to regard criminal justice System in Nigeria as invariably
retributive is high. As another scholar rightly observed
that no one System is based on a unitary set of coherent

* Bamgbose O.A. (2010) The sentence, the sentence and the sentenced:
towards prison reform in Nigeria. Inaugural lecture of the University of
Ibadan

K] Olatunbosun, | A (2010) Restltutlve Justice for Victims of Crime in
Nigerian Courts in legal Issues for Contemporary Justice in Nigeria.
Essays in honour of Hon. Justice M. O. Onalaja. P 387.

138



«aieem OUpde CXaniyan

values and purpose, @ it is therefore argued that
irrespective of the rationale for punishmentin either case
- retributive and utilitarian theories-both theories are
understood to have as the main focus, either society
intcrest ar.d/or the offender, to the exclusion of the
victims of crime.

The restitutive theory of justice on the other hand
rclates to the return or restoration of movable property
either stolen or otherwise dishonestly acquired or taken
without permission, or property innocently obtained
from such succession. This remedy, according to the
scholar relates to property offences, whenever any
property, or proceeds of its sale or property bought with
stolen money is recovered, it should be restored to its
original owner3L This study notes that, restitution is
different from cases of compensation or damages, but
slightly similar to restoration. Restitution occurs where
an offender is made to disgorge the benefit he had acquired
through his own criminal act. While compensation is
concerned with relieving th5victim of a crime of any
loss which he might havesuffered physically or financially.
On the other hand. restoration relates to restoring the

v Duff, R A(1986) Trials and Punishment at p. 5; where he notes that even
the Use of 'Retributive' has been criticized by commentators who
emphasize that modern criminal justice Systems are underpinned by a
hybrid of philosophies of justice. iee also Barton C (2000) 'Empowerment
and Retribution in Criminal Justice' in Strang H & Bralthwaite J (eds.)
Restorative Justice Phllosophy of Practlce pp. 55 - S7;Van Ness DW &
Strang,H (2002) Restoring Justice (21-eds) p. 44.

11 Cassese A.(2003) International Criminal Law plS. See also Basslounl M
C & Nanda.V P (1973) A Trcatlse on International Criminal Law; Banlekas
| & Nash, S (2003) International Criminal Law; Schwarenbergcr 6 'The
Problem of an International Criminal Law' in Dugard J & Van Oen
Wyageart.C (eds) (1996) International Criminal Law and Procedure PP 3
- 37. on the six meanings of ICL.
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possession of immovable property to a person
dispossesscd of it by means of criminal act like forcible
cntry22 Closely related to it is the reparation which covere
both compensation and damages. It ensurcs that the
offcnder does not enjoy the fruit of his crime and also
provides a form of remedy which tries to restore the
party to the Status quo ante crimine.

Some scholars havc argued that restorativc justice as
a theory of justice does not lend itself to easy dcfinition.
Most often than not, particular definitions adopted reflect
the disparate disciplines and group of people in that
fiele*Z3 commecnting on the lock of precise definition of
restorativc theory of justice. Cobcn and Harley observe
that restorativc justice may be considered as an umbrella
term for aspectrum of practices used in association with
the criminal justice System. More generally, it dcscribes
approaches to dispute resolution in disparatc settings
such as neighbourhoods, schools and workplaces2l. Kurki
notes that restorative justice is based on values that
prunote repairc, healing and takes charge of8

u See Sunga. L S (1972) The Emerging System of International criminal
law Developments In Codification and Implementation pp 2 - 8 who
traces the development of ICt since Nuremberg; se« also Cassese (n
82 above) pp 16 - 19.

° Kurkil (2000) Restorative and Community Justice in the United State.
27 Crime &Justpp235- 302.237 wherehe triesto Conpare Restorative
Justice to Community Justice.

4 CobenJ] & Harley P (2004) International conversation aboutRestorative
Justice, Mediation and the Practice of Law 25 Hamline J. Pub | &
Policy pp235 - 234, 239.
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rclationship among victims, offenders and communities.
It has participation and empowerment as its goals” .
Somctimes, restorativejustice is used interchangeable with
iransformational or transitional justice, akin to example,
as Kurki observcd, to what could be used to describc the
work of the truth and reconciliation Commission&d In
this context, it appears that the use of restorative justice
reflects the desirc to deploy mechanism and resources
which also include the victims towards the satisfaction
of all concerns. In general thercfore, thcse mechanisms
seem to depart from the structures and narrow focus of
‘traditional’ or formal criminal justice System that in
general limit itself to a retributive approach to crimeZ2’.
In the African context, the term restorative justice
has been used to descrihe the African legal tradition
consisting of aset of values and practices that emphasis
not only the mediotion of truth, but also the
acknowlcdgement of wrongdoing, the forgivencss and#®

Op cit. note 84 p23S. Where he notes that enfafement is one of the
foundational princlplts of restorative justice. He notes that in
Restorative Justice. the prlmary partles affected by crime -victims.
offenders and communlty - are treated as key stakeholders and are
thus offered si|niflcant roles In the justice process'.

*e  Op dt. note 85 p 240. Even more loosely. and perhaps In a manner not
particularly relevant to this study, restorative justice has been empioyed
In association with ‘community justice'. See for instance Lanni A
(200S)The Future of Community justice 40 Harvard LR p3S9. Others draw
a sharp dlstinction. for Instance. Kurki (2000) Restorative and Community
Justice In the United States 27 Crime & Just p 235.

*  Op cit note 85 pI38 notInf that restorative justice Constitutes a bold

response to the conventional and punitive Justice reflexes of
Contemporary socletles.
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reconciliation of all thc partics involved rather than
simply retribution28 Olatunbosun, in agreeing with the
abovc assertion, notes that restorative justice asit relates
to victims of crime in the African traditional context
has two basic principles which run through the philosophy
of criminal jurisprudence. namely, the need to prcvent
any unjust enrichment as a result of criminalitv and that
to restore the victim as much as possible to the pre-
criminality Status quo2

This view is also sharcd by Milner who suhmits that,
“Nigcrian customary attitude were emphatically in
favour of settling criminal disputcs by restoring the Status
quo as far as possible"3)

'I'lius far, a part of this chaptcr, have examined the
different theories of justice that are commonly in inost
of the criminal justice proceedings and mostly examined
by scholars at the dornestic and international fronts. As
earlicr mentioned, this is to attempt a workable and
achievable theory of justice which takes careof the right,
intcrest and cunccrn of the victims of crime* in a
more way better, by allowing the victims' participation
in the criminal justice process.

See generally D. W. Nabudere, ‘Comprehensive Rese.rch Report on
Restorative Justice and International Humanitarian law" The Marcus-
Garvey Pan-African Institute (June 2008) discussing restorative justice
in different African contexts (on flle with author).

Op citnote 2%

n Miller (1969) African Penal System. London, Rouleledge & Keegan Paul
cited in Adeniyi Olatunbosun, Justice for Victims of Crime in Nigerian
Courts, page 407 in legal issues for Contemporary justice in Nigeria
(Essays in honour of Hon. Justice M. 0. Onalaja Rtd JCA).
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This attempt leads us to the examination of the
principlcs of proccdural justice theory for use in the
Nigerian criminal justice System at the end of this
exercise, it will embellish victim participation provisions
of the Rome Statute of the International Criminal Court
and hopes to lead to significant improvements in the
criminal justice delivery in Nigeria.

Principlcs of proccdural justice theory and the Nigeria
criminal jurisprudence

As earlier stated, this study is primarily on the need
for paradigm shift in the criminal justice delivery as it
rclates to the rights and the concerns of the victims of
crime in the Nigeria criminal justice System. The choice
of the victim participation model of the principle of
procedural justice as the theoretical framework for this
study, is borne out of the cxperience of this researcher
m the practice of law, especially the criminal trial
(prosecution and defence) for about fifteen years. This
lias assisted the researcher to garner needed tools in the
Nigeria criminal law and procedure necessary for this
research.

The observation is that the Nigerian criminal justice
system is in need of further reform, especially in the
.rca uf victim participation in the trial of offenders. It
is also observed that the reforms initiative embarked
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upon by the government and stakeholders alike, are ull
in the areas of the interest, the need, the Hell being and
the accurate justice for the defendant i.e. the accused,
and later, the convicted. Most of thesc reform initiative»
are to the negiert of the victims of the crime under trial,
at the court, at the police level and at the level of tlir
state department of public prosecutions. Yet, we all haw
it at the back of our mind the belief in the popular
notion, that in criminal cases. justice is not a two-way
traffic but a three way action, that is, for the accused.
for the victim and for the society. This popular belief
was accchtuatcd by the pronouncemcnt of a justice of
the Supreme Court (now retirea) inone of the cases beforr
him while still at the bench that:

...Justice is not a onc way traffic, il is not justice
for the appcllant only. Justice is not even a two-
way traffic, it is really a three way traffic, justice
for the appcliant accused of a heinous crime of
murder, justice for the victim-thc murdered man.
i.e. the deccased whose blond is rrying to high
heavens for vengeance and fmally, justice for the
society at large-the society whose social norms and
valucs had bcen desecratcd and broken by the

criminal act complaincd of1l

11 Chukwundifu Oputa (JSC Rtd) in the case of Godwin Josiah V the State
(1985) 1 NWIR 125.
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Proceeding from the abovc premise which aimed at
.illowing a shift of attention and focus from the theories
of justicc earlier or previously discusscd. and toward
.ipprcciating the suggested theoretical framework and
ilmproposed model in this book, the victim's participation
ui the criminal trial for the purpose of this study shall
I referred to as the participation model of the
procedural justice theory. The choice of the victim
participation model is borne out of the notion that a
right to participate in decision making process is
|iistifiably valuable because it respects the dignity and
autonomy of thosc who arc affectcd by the outcome of
ihose processcs2

The framing of the chosen theoretical framework
slarts with the notion that the unending practice of
luimanity is to flag off a society which is not bereft of
pcace and tranquility. Lawyers are advised to scek for
justicc just as the scientists scek for the truthn. It is also
u truism that a peaceful society is a society where justice
prevails, simply because where there is injustice liiere
ran be no peace; injustice carries in Its womb a foetus of
conflict and violence. Thercfore, injustice and pcace can
»nly make an uneasv bed feilow.

It is our contention that criminal justice System, like
many other Systems has as its foundation a System of
lairncss and satisfaction which should culminate into

M  Lawrence B. Solum (2004) Procedural Justice. Georgestoun University
Law Center - Open access jrticle-http://
scholarship.lawgeorgestoun.edu/facpub.

Lawrence B. Solum (2004) Open Access article at http://scholarship
Jlaw.georgetown.edu//facpub Pg. 280
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justice for all players in the said System. But the question
may be put - what is justice or what kind of justice is
there when ‘one unit’ out of ‘three units,” which is
supposed to demonstrate the essence of justice or on
whose head and body the pot of justice stand, is
dissatisfied with the decision to bind him as a result of
being sidelined and feeling abandoned.

It is to be noted tliat the victim's right to participate
in the criminal proceeding should necessarily include the
right to observe, the right t6 make Claims, the right to
make argumcnt, the right to present ohjections whenever
uecessary, the right to present evidence and *>be informed
of the reasons for any decision taken or arrived at in the
criminal process in which the victim is involved, that is,
the decision by the police to visit the scene of the crime,
to release the suspcct on hail, the decision to prefer and
draft Charge or charges, the decision to select would-he
witness, and so on. Without these participatory rights,
according to Aristotle, a victim of crime may not be
assured that the proceeding considcrcd his v'iews of the
law and facts while he or she trics to comprehend the
outcomes3

Flowing from the assertion above, another question
which may also arise is that what kind of justice do we
mean, whenever we opine that in criminal trials, justice
is three-way traffic? A Jurisprudential theory of justice,*

** ArRtotle - Nichomachia Ethlcs. Britanica great Books vol. 1 p. 380.
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according to Plato, attempts to answer the question
llius.... “Since the lawless man was seen to be unjust
and the law-abiding man just, evidently all lawful acts
nre in asense just acts"3&® For Plato, the raicrocosm of a
just man is a reflection of the pattern of the just society,
which was mentioned and defincd in terms of the System
which pervades the said society3 On justice, the
postulation of Aristotle was superior to most ol bis
contemporaries and his analysis still serves up tili today,
ns a crucible into which even the modern theoretical
craftsman continues to pour the problemsof the earlier
Century in the hopc that an acceptable theoretical brew
will cinerge.

The essence of this discussion about the Aristotle’s
philosophical exposition about justice is to providc a
starting point in dealing with this vcry elusive conccpt
of justice. To Aristotle ‘ particular justice’ isdistinct from’
universal justice'3; it distinguishes bctween distributive
justice and ‘corrective justice’3. Distributive justice is
based on the principle that there has to be equal
distribution among equals. While corrective justice seeks
to restore equality when this has been disturbed, for
instance, by wrong doing which assumes that the
Situation that has been upset was distributively just. From
the above, one can see that the ambit of justice extcnds
from substantive justice to question of distributive.

htt(7/ebookt.adelaide.edu.au//p//plato//.retneved 3* jan.2017.
it»id

* Aristotle - Nichomarchean Ethics (Translation) Britanica.Great Britain
Vol 2.

m ibid - Vo« 3.
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restorative and retributive justice. The thread, however®
that holds the various aspects of justice together as we
try to show in this chapter is in fact the procedural
justice”.

The concept of procedural justice is expressed in
various forms and applicable to numerous contents but
for the purpose of clarity, the aspect of procedural justice
which is relevant to this cnquiry and which is the main
focus of the book is that which is concerned with the
rights and interest of the victims of crime to active
participation and in being carried along in the criminal
justice process within the administration of justice m
Nigeria.

The procedural justice theory of John Rawls

Procedural justice as expoundcd by John Hawls
encompasscs thrce dist inet conccpts40. The first is perfect
procedural justice, the second is imperfect procedural
justice, and the third is pure procedural justice. While
imperfect procedural justice establishes procedures for
outcome faimess, it does not guarantee that a particular
result will be achieved4l The perfect procedural justier
strives to ensure that certain outcomes are reliably and
consistcntly produced. The pure procedural justice (whiche

' Preveena Sukhra - Ely. (2010) Procedural Justice: the Thread that wea”™
the fabrk of Justice In Society.

. See John RawU(1999) A Theory of Justice (revtted edtion) page 71 -

-’ Wohciech Sadursk» (2006) law s legitim acy and Oemocracy Plus. 2
Oxford Journal of Legal Studie» pp 377- 397; 299.
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is akin to thc preferred procedural justice model -
participation model - adopted model for this book), does
mit insist about auy independent criterion for the right
irsult; rather it requires a correct and fair procedure
n*siilting in a belief that outcome, whatever it is, - is
likewise correct and fair, provided that the set down
procedure has bccn properly followed42

In bis explanat ion about the John Hawls' threc distinct
kinds of procedural justice, Adam LamparelloZ3was of
iim* opinion that individuals place significant value on
ili« fairncss of procedures whcn considering the
hgitimacy of outcoincs. Lamparello in his research
eliscovcred contrary to the belief of some scholars, that
it is critical to asccrtain the factors that constitute a
Liir' proccss. For him, it seems that only a procedure
ihat is fair can bring about legitimacy fairness of the
pi-ople conccrned to the legal and or judicial authoritv.
I his assertion from Lamparello follows closely the Tyler
«m| Blader's model of procedural justice, in theiropinion.
horne out of their research in*o how litigants feel towards
<he “fair proccss” and the “fair outcomcs” or dccision

ibid «I 397.
Adam Lamparello. Incorporating the Procedural Justice Model into
Federal Senlendng Jurisprudence in the aftermath of United State V
Booker: Establishing United state Sentencing Courts. New York Unlversity
Journal of Law and Liberty, p. 117.
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whenever their (thc litigant.s) cascs are involved using
John Rawls' assertion.*1

For Tyler and Blander, llinir roscarch rcvealed that:

Importautly, it is thc fairncss of court proccsses,
not thc fairncss of court mitcomcs or dccisions that
arc most important. Litnralurc in thc procedural
justice ficld indicatcs Ihat hoih litigunts and thc
general public...distinguish hetween thc fairness
of the processaud thc fairncss oreven favourahility
of the outcomes. In cvaluating judicial
performanec and in determining thc levcl of trust
in judicial autlmrity thc fairncss of thc disputc
resolution process is morc important than even a
favourahlc outcomc. In thc mind of litigants, the
iniportancc of a favourahlc outcomc is consistcutly
outweighed hy thc impact of an unfair process*5.

The above quotes summarises thc position of Professor
Tom Tyler in his proposal, recommending Kair' process
model of the procedural justice for thc United States,
and indeed all sentencing courts wherever they may he
prior to the above position. Tyler in his research identifies
four factors of particular relevance to procedural fairness
in any legal System thus:®

See Stephen L. Bladerand Tom R. Tyler.(2003), A fair Component Model of
ProceduralJustice. Definingthe meaning of a fair process (29) Personality

and Social Psychology Bulletin p. 747 cited in Adam lamparello Note 61
atp.118.
**  |bid.
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First (individual) valuc opportunity to participatc
and givr input when deciaions arc bring made (thc
“voice” factor). Second they want procedurc to
be...unbiascd, based upon factual criteria and
made via the consiatent application of rules. Third
they want to be treated with dignity and respcct
and to have theirrightsacknowledged. Fourth, they
want to fecl that the authoritica have considercd
their needs and concems and have been honest in
their communication with theinv'.

He noted that each of these concerns istypically raorc
important in decisions than asscssrncnt of fairncss o:
favourability of the decision itself.

King, in an attcmpl to offcr an cxplanation to Tyler
postulation was of thc opinion that inherent in Tyler't
factors are ‘voicc' which stems front providing an
environment where a person can present his casc to an
attentive tribunal4/. *Validation' which stems from an
acknowledgment by the tribunal that the case bas been
heard and the voice has been taken into consideration*
and respect’ which stemsfrom whether thejudicial officci
takes time to listen to the party, the tone of voice, and2

*,tf.nh. n i Blader ftTyler «m(2003). A four Component Model of Procedural
mean*. of oW P>~» (29, Person,Ut. and

Psychology Bulletin at p 749 dted In»Adam Umparelo ncorporat.ni
,hl Procedural Justke Model into Federal Sentencmg Jurisprudence In
z X m ath of the United States V looker Istablhhln« the United
Sute S.nr.nong Court New York Unmerslty iooene.oflaw & Liberty p.

121.

1 M~heal's™n, (2006, The Therapeut« 0-n««*on ofiudg.ng the e.ample
Tsentencngl Journal of «udlc.al Administration p. 92.
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the languag® °f j W=icial officer in interacting with'
the particip»ntw*

Inlinewitl> the ahove, some scholars and researchers,**»
follow the sam e conclusion as Lamparello. Tyler, Blader
and King that not only do litigants and the public fcel
that fair prof3e8se8 are more important than favourahle
outcomcs. but thcy also feel that the courts do somewhat
beiter job in complying with and using fair procedurea
than in arriving at fair outcomes. The above findings are
critical and very important to this book because as the
findings reveah most judges in criminal trials tend to
focus on outcomes, not process, that is, the legal
correctnesa o f their rulings and decisions rather than on
the fairness o f «hcir decision-making proceW .

\s can bc seen, procedural justice indicates that it is
often the fairness of these decision- making processes,
rather than the judicial decision themselves that are
important to litigant and the general public; and it is
this scnse of fairness that forms the basis of the judicial
performance e®aluation and detcrmincs the level of trust

injudicial authority.

m Opcttnote 47 p 287
* «oger K Warten (2000) PuN.< Trust and Procedural j.stice, Criminal

Law Review P 12 Avallable at http://ajancsc.dn» us/country/cr37-31/

warten.pd f
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Xi-rordingly, asTyler also noted that a pirticipant wbo
h.iha judge in his study during his research reflected
Ih.il...." asjudges. weshould pay morc attention to the
Liirness of our decision making process’* Th*conclusion
b\ vurioua writers mrntionrd above form the basis for
-1nm re*earcher'schoice of the procedural justice theory
< ihc victim participation as the theoretkal framework
k*r this book. Consequently, the main idea which this
book is trying to put across mthat in the administration
=d criminal justice System, the active participation of
tinfvictims of crime is sine-qua-non to the proclamation
i hat justice, isexpected to be a three way trafTic, which
i*. to the accused. to the victims and ultimately to the
*Nciety.

The contention is that the victims and the accused
;ire both products of the same society. *o if the law
protect» the accused in facing histrial, then thesame law
sliould adrquately protect the victims and therrfore it is
in the ultirnate Literest of the society and indeed <11
stakeholden* in the admimstration ofcriminal justice to
also look in thedirectionof allowmg the victimsof crime
to be heard in his own way hy participating actively in
the trial of the offence committed against him, that is,
where heisa victim. In doing this, as we shall lee later in
this research, the provision of our la**dealing with
criminal process hasto belookedinto. Thisisbecauseit
ispart of the findings of this book, that the lavs, dealing
with the procedure of the criminal justi<* inNigeria is
not adequate to reflect the thmking above as regards
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the right to participate in the criminal proceedings by
the victims of crime.

Using participatory legitiraacy model for its own
theoretical Framework of procedural justice, Lawrence
B. Solum defines procedural justice as “the right to
treatment as an equaP” that is, the right, not only to an
equal distribution of some good, or opportunity, but
more importantly to equal concern. respect and
treatment in the political decisions ahout how these good»
and opportunities are to be distributed4l However, using
our propoaed modcl-victim participntion model to dedne
our choscn theoretical framework of procedural justice,
onc may therefore defme the victim participation of the
procedural justice theory within the contcxt of this book,
as the justice theory which focuses on the right of the
victim to be allowed to participate as actively as the
accused, in the criminal proceeding whcre at the end of
the day decision would be taken on any case involving
the victim of the crime and the accused of the crime
with respect to the crime committed.

The formulation of this definition is informed by the
attempt to redefine the role of victims in the Nigeria
criminal jurisprudence which haa suffered neglect for a
long time. This Situation made a legal icon express the
opinion that “ the law in Nigeria ha» been silent for too
long on the adequate redress for victims, who may not

M ibid.
u Op ettnote 47 p. 287.
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only have lost their properties but may also have bcen
maimcd or killed in the process;*4and sincc the rationale
behind the administration of criminal justice is to
preserve and enhance “social harmony" 5 othcrwise
referred to as “social equilibrium'™5 a judge is not
regarded as having properly “settled” a case until all
parties concerned are “satisfied"” with the
settlement*7vvhich invariably and paramountly includes
the victim.

As opincd onc scholar, it is rathcr disappointing tbat
our courts have not paid cnough attention in criminal
cases to the distress of the victims. Thus, an accuscd
convicted is sentenced as of routine, while the victims
and bis dependants get nothing. A Situation where the
victim becomcs the Cindcrella of the criminal trial no
longer accords with the tripartitc notion of social justice,
that is, justice to the accuscd, the society and the victim*8

M Jeffrey Rachilinski '1998) Perception of Fairness in Environmental
Regulations In Stratogles for Environmental Enforcement. (Burton M
Thompson ed.) cited in Lawrence B. Solum Note 94.

See the address of Prince Bola Ajibola the former Attorney General and
Minister for Justice to the National Committee on Law Review series.
stating the Position of government on the Administration of Criminal
Justice in Nigeria -cited In Olatunbosun I. A (2007) Restitutive Justice
for Victims of Crime in Nigerian Courts in Legal issues for Contemporary
Justice In Nigeria - essays In honour of Hon Justice M. 0. Onalaja Rtd

M Olatunbosun. A. I. (2000) The Plight of Awaiting Trial Persons under the
Criminal Justice System in Nigeria In Troplcal issues in Nigerian Law
(Essays In honour of Hon Justice N. O. Adekola (eds.). laoye & Akintayo.
Zenith Publishers.

" See the sixth United Nations Conference Report on the Prcventions of
Crimes and the Treatment of Offenders Captioned 'Caracas Declaration’
1980 - cited in Olatunbosun |I. A. Note 117. p. 413.
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Again, if and when the case gets to court, a victim
whose intcrest has been taken into consideration b\
actively involving him in the trial against the accused,;
who was allowed to be actively involved at every stage
mentioned (above that is, a victim who was allowed to
have his say or allowed to proffer arguinent whenever
the issue of whether to release or not to release an accused
on bail), can hardly complain of being neglected on thr
outcome of such Situation.

Again, in a Situation where a victim of burglary or
stealing was allowed to get back his stolen property in
addition to somc monetary compensation for the loss
suffcred, even when the accused has again been sentenced
to a prison term, such a victim can hardly complain that
the administration of the criminal justice has been unfair
to him or he has been unfairly treatcd in the criminal
justice process of his complaint.

The idea in this book is to formulatc a procedural
justice model of victim participation to make a case for
the right of victims of crime to participate:i the criminal
justice System which has hitherto been abandoncd. This
is likened to what presently operates at the ICC through
the use of restorative justice paradigm where the rights
and the interest of the victims of international crimcs
are not only protected but are also taken care of, and
more importantly the victim is clothed with the right
to participate in the trial of his case and allowed to
present his claims before the court. This Situation at the
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international criminal court is novel and unpreccdcntrd
iii ihe annals of international criminal court9®

See Articles 68(3) and 75 of the Rome Statute of the International
Criminal Court.
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CIIAPTER FRIGHT

\ILTIM PARTICIFATION UNDER THE ROMK
sI MUTEOFTHE INTERNATIONAL CRIMI™aL

COURT

Mm ICome Statute (RS) of thc International (.r«nnna*
i oiirl (ICC) as well an thc rule» of Procedu*c a"»
I »iilrnce (RPE) contains provision», both grn~ra* a”
IH-t'ific covering and relating to the general pr>nrl’
l«r lhe application and the protection of the r~ »
iirlims of international crime« to participate 11
piiMccding» of the court. Somc of theae provisi°n> *
however subject to certain consideratio0 an
M« | iurements.

One of the main provision« which cns*,rr
participation o f the victims under the ICCiaenca]»s,
ui Article 68(3) of the RS under which sectio» 111 °
Ilic ICC Rulcs of Procedures and Evidence set °ut \
dctailed proviwiona under which the victim’s partic*PaU° n
imapplicable. Under the rules, the victim’s partic»?®11011
in various «tage« of the ICC proceedings, that ,8* Pr®
tnal, tnal and post trial (review and appeals) is i,9J,u
and guaranteed. Thus, the Rome Statute States th«1l =

N

N

Where thc personal intcrest of thc victims a*1
affertr«! thc court shall permit their viewa »n‘*
conccrns lo be presentrd and coiisidercd at stag<*”
of the proccrdinp, determined to bc appropn«I*
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(in) Piinishnicnt

After the accused person is convictcd for an offene,
the magistrate or judge must pass a scntence on him.
Evcry sentence comes in form of punishment. The main
sentences provided for under the law are dcatli,
imprisonment, fine, caning, haddi lashing and
forfeiturel®

(n) Death sentence

Death ismandatory for Capital offence. The judge has
no discretion in the matter, after an accused has been
found guilty of a Capital offence. Thus, the
Administration of Criminal Justice Act provides that
the recommcnded language in the pronouncement of the
sentence is.

The sentence of this court upon vou is that you bc
hanged bv the neck until you are dead or by lethal
injection1x

The Supreme Court has held that the judge is not
bound to comply strictly with the form although it is
desirahle as such failure may raise apprehension in the
mind of the accused person that it could he carried out
in another wayI3i In the case of Gano V. State, for
example, the court said “sentence of dcath passcd” it
was held not to affcct the sentencelh

Section 401(1) o1 AGA 2015.
Sectio» 402(1) and (2) of AGA 2015.

.M See Otowofoyeku V Stale (1984) S SC 192; Gano V State (1968) 1 AU NIR
3S3.

m Gano V State (1968) 1 ALL NLR 3S3 at 36S.
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Again, thc Kobbery and Firearms (special provisions)
Act provides that the scntence may be executed by
lianging or by firing squad *as the Governor may
direct” 1%

In pronouncing the deatli sentence:

The Judge who pronounces a sentence of death shall
issue, linder his hand and the seal of the court, a
certificate to the cffect that sentence of death has been
pronounccd upon the convict named in the certificate
and the certificate shall he sufficient and full authority
in the bid for the detention of the convict in safe custody
until the sentence of death pronounced on him can be
carried into effect and for carrving the sentence of death
into effect in accordance with and subject to the
provisions of this partl¥

However there are exceptions to the above provisions.
The first exception is, where a convict who in the opinion
of the court has not attained the agc of eighteen years
at the time thc offence was committcd is found guilty of
a Capital offence, sentence of death shall not be
pronounced or recorded but in lieu of it, the court shall
sentence the child to life imprisonment or to such other
term as the court may deein appropriate in considcration
of the principles in section 401 of this ActI®.

m  Section 1(3) of ihe Robbcry and Firearms (Special Provision) Act.
Section 407 AGA 2015.
"* Section 40S AGA 2015.
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This exception is in line with thc features of the
criminal trials involvingjuvenilesl®

The second exception iswhen a pregnant woman is
involved and found guilty of Capital offence, the Act
provides...

Where woman found guilty of a Capital offence is
pregnant, the sentence of death shall be passed on her
but its execution shall be suspended until the baby is
delivered and weaned1

(o) Imprisonnient

Imprisonmentas a punishment for an offence may be
with or without hard labour, as the court may order,
subject to the express provision of any writtcn law
providing imprisonment asa punishment for an offence 4l
The prison term may be ordered to commence at the
expiration of a current sentence, sentence can be
concurrentor consecutive. A concurrent sentence imposed
is to be served at the same time as another sentence
imposed earlier or at thc samc proceeding ;onsecutivc
sentence are sentences (each additional to the others)
imposed upon an accused who has been convicted upon
an indictment containing several counts, each of such
counts charging a distinct offence. This can also happen
to an accused person who is underconviction at the same

See also Modupe Johnson V State (1988) 4 NWIR pt 87 at 130.
uo Section 404 AGA 2015.
M Section 416(1) of AGA 2015.
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time for several distinct offcnces, one of such sentences
being made to begin at the expiration of anotherl®
However, where the court is silent on whether the sentence
should be concurrent or consecutive, the sentence so
passed shall be concurrent. However, the act provides
that....

A sentence of imprisonment takes effect from and
includes the whole of the day of the date on which it
was pronouncedl3

(p) Fine

This is pecuniary punishment or penalty iniposed by
lawful triLunal or court upon a person convieted of crime
or misdemeanor. It may be in Heu of imprisonment or it
may be in addition to imprisonment. Imposition of fine
is subject to the jurisdiction of the court or tribunal
where only imprisonment is the punishment and is silent
on fine, a fine in lieu can be given whether or not fine is
stipulated. But where it is without an Option of fine, a
fine cannot be given#

(q) Deportation
This applies only to non-Nigerian1h Thus the act
provides:

Section 418(1) of AGA 2015.
Section 419 of AGA 2015.
See the case of State V Okechukwu (1994) 12 SC 62; Apamadari V State
(1997) 3 NWLR pt 493 at 289.
M  Section 439 of AGA 2015 for defmition of 'Deportation*.
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Where a defendant is convicted of an offence
punishable by imprisonment without the Option of a
fine,the court may, in addition to or instead of any other
punishment make a recommendation to the Minister of
Tnterior that the convict be dcporled where it appears
to the court to be in the interest of peacc, order and
good governancels

The sentence of deportation may also be passed on a
non-Nigerian in default of sccurity for peacc. The Act
States that—

Where on sworn Information, it appears to a eourt
that there is reason to believe that a person in
Nigeria who is not a Citizen of Nigeria is about to
commit a breach of the peace, or that his conduct
is likely to producc or cxcitc a hrcach of the peacc,
the court, afler duc inquiry at which the defendant
conccrned shall he present, inay order him to give
sccurity two or more surelies for peace and good
bchaviour, and in defiant, may recommended to
the Minister of Interior that the defendant he
deported4r.

(r) Hinding over for good bchaviour
This type of punishment does not necessarily need to
be aconviction. | tis often used to keep a defendant

Section 440 of ACJA 2015.

Section 441 of ACJA 2015. See also S.41 of the 1999 Constitution of
Nigeria. Also see the case of Alnaji Shugaba Abdul-Rahman V Minister
of Internal Affairs & others (1981) 1 NCLR 25.
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from committing an offence. In such a way, it is a pre-
emptive punishmentl®

(s) Restitution and compen&ation

This is contained under scction 321 of the
Administration of Criminal Justice Act that in addition
to whatever the pronouncement of scntence on the
convicted person, the court may order the convict to
pay compensation or make restitution to any victim of
the crime for which the offender was convicted or to the
victim’s estatel®

The above provision is a novel provision in the Nigerian
Criminal Law and Procedura®® A fuller discussion on
this is contained under chapter four of this study.

(t) Haddi Lashing

This type of punishmcnt is only available in the
Northern region of Nigeria; it may be imposed only on
those who are found guilty of adultcry, injurious
falsehood imbihing alcohol, defamation and so on, most
especiallv on those who a.e subjcct to the Islamic faithljl

"**  See the case of Ngwu V State (1998) 7 NWLR pt. 558 at 597.
Section 321 of AGA 2015.

10 See the case of Ogunlana V State (1995) S NWLR pt. 295 at 399.

m See Section 387, 388, 393 of Penal Code. As a matter of fact there is no
Provision for this type of punishment under the Administration of
Criminal Justice Act of 2015.
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CHARTER ELEVEN

INSTITUTING CRIMINAL FROCEEDINGS UNDER THE
NIGERIAN CRIMINAL LAW AND PROCEDURE

Police

Police is the first contact of note in the crimina! process
alter the Commission of a crime. In almost all societies in
the world today, there is one form or the other way of
cnsuring that the sacred societal rules and regulations are
not only obeyed but also, sanctions are enforccd, especially
in order to keep the sanctity of the society intact. The
group of people who are therefore eugaged or assigned
wih this function and responsibility on behalf of the
society are generally known as the Policel The Nigerian
Police force was established by the 1999 Constitution of
the Federal Republicof Nigeria (as amendcd) thus:

There sliall be a Police force for Nigeria, which shall
be known as the Nigerian Police Force and subjcc»
to the provisions of thissection, noother Police force
shall be established for tiic federalion or any pari

thereoP.

L Aina, A. A. (2014) The Nigerian Police Law. Lagos, Princeton pl.
See Section 214(1) of the Constitution of the Federal Republic of Nigeria

1999 (as amended). Cap C23 LFN 2004.
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Wherc a defemlan! is convicted »l an offenec
pnnishnhle I>y imprisonmeiit wilhoul ihr Option of u
line.therourt iiiav, in addition lo or instead o f anv other
punishmcnt make a reeommendation lo ihr Minister of
Interior llial ihr eonvict he deported wher« il appears
lo the rourt lo hr in Ilir inlrrrsl of peacc. ordcr and
good governanceI

I hr srnirnre of drportalion ma\ als» hr passe«! on a
non-Nigerian in «lrfault of serurily for peacc. The \«t
States ihat___

Whrrr 011 sworn iiiforiiialion, il apprars k»a rourl
llial IHlirrr is rrason In lirlirvr llial a prrson in
Nigeria xvlio is nnl a rili/.rii of Nigeria is alnml lo
<mmiil a hrrarli of ihr prarr. or llial liis romlucl
is liki'h lo proilurrorcxrilr a hrrarli of ihr prarr.
ihr rourl. aflrr «lur impiiry al wliirli ihr (Irfcndanl

srrurils lwo or morr surrlirs for prarr and good
hrliaviour. and in «Irfianl. may rrroniinrndrd lo
ihr Minislrr of Inlrrior llial ihr «lIrfrinlanl hr

drportrd1t*

(r) Kiiiding over for good Indiaxiour
Tliis lypc of punishmcnt «exe>not neressarily néd to
hc a conviction. liis often iised lo keep a defendant

Sedion 440 of ACJA 2015.

Srclion 441 of AC1A 2015. See also S.41 of «he 1099 Constitution of
Nigeria. Also see the case of Alhaji Shugaba Abdul-Rahman V Minister
of Internal Affairs & others (1981) 1 NUR 25
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emptive punislimenl,JA

(s) Restitution and compensation

I liis is conlained under section 321 of llie
Xdministration ol Criniinal Juslice Acl lliat in addition
lo wliatcver llie pronouneemenl of scntencc on llie
convicted person, llie courl may order llie eonvicl lo
pa\ eonipensalion or niakc reslitution lo ans vielim of
Ilie crime for wliieli llie offender was com icled or lo llie
viclim'seslalr1l*

Tlicabove pro\ision isa novel provision in llie Nigerian
(.riminal Law and Proccdurel A fidler disctission on
lliis is containcd linder eliupler four of lins study.

(n lladdi INisliiny

Tliis type of piinishmenl is onl\ availalde in llie
Northern region of Nigeria: il may he imposed onlv on
lliosc wlio are found gnillv of adullery, injurions
lalsehood inihihing alcohol. defamalion and so on. mosl
especially on lliosc wlio are siihject lo llie Islamic failh B

.M  See lhe case of Ngwu V State (1998) 7 NWIR pt SS8 at S97.
Section 321 ol AUA 2015
Sec the case ol Ogunlana V State (199S) S NWIR pt 29S at 399.
See Section 387, 188. 393 ol Pon.il Code As a matter ol fact there is no
Provision lor lhis type ol pumshment under the Administration of
Crimmal lustice Act of 2015
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CHARTER ELEVEN

INSTITUTINC CRIMINAL PROCEEDINGS UNDER THE
NIGERIAN CRIMINAL LAW AND PROCEDI RE

Police

Police is llic first conlact of note in the criminal process
after tlie Commission of a crime. In almost all societics in
the world todav, liiere is one form or the other wav of
cnsuring tlial the sacred societal rules and rcgulations are
not onlv obeved Init also, sam tions arcenforcc«!. especiallv
in order to keep the sanctity of the society intact. ‘fhe
group of people who are thereforc engaged or assigned
witli lliis function and responsihility on hehalf ol the
society are gciicrally known as the Policel The Nigcrian
Police force was cstahlished hy the 1999 Constitution of
the federal Republicof Nigeria (asaineiided) thus:

Tlierr sliall hr a Polirr forrr for Nigeria. wliirli sliall
im- kKnown as tlic \igrrian Police forrr and suliject
lo ihr provLsionsof lliisscclion. nootlirr Police force
sliall he eslahlislied for ihr frdrration or any pari

llicreop.

1 Ama. A A (2014) The Nigerian Police law. Lagos. Princeton pl.
See Seclion 214(1) ol the Constitulion of Ihe Federal Republic of Nigeria
1999 (as amended). Cap C2J IFN 2004.

236



Vctim Pari*-M?>o00 in Crimmal Imtice Syrern Th« N gtfijn Cnmmal Jurtce ProcHS

These constitutional provisions for the establishment
of the Nigerian Police Force was acccntuated bv the Police
Act thus:

Therc shall be estahlishcd for [Nigeria a Police Force
to be known as the Nigeria Police force (in this

Act rcferred to as “The Force**.

Generallv. the Police arecharged with the responsibility
of maintenancing and securing public order as contained
in the Police Act thus:

The Police shall be cmployed for ihe prevention
and dctcction of criincs, the apprehension of
offenders, preservation of law and order. the
protection of life and properly and the due
enforcement ofthclawsand rcgulations with wliich
they are directly charged and shall perform such
military duties within and oulside Nigeria as may
be required of them by or uiider the authorily of

this or any other Act*.

In Nigeria, Police are also statutorily empowered to
investigate crimes, apprehend offenders, interrogate
suspects, arrest’ and detain offendersg grant bail tox

* See Section 3 of the Police Act. Cap p. 19. LFN, 2004.
4 See Section 4 of the Police Act. Cap p.19 LFN 2004.
1 See Section 4. 7. 20. 21. 22 ACJA 2015.

See Section 5AGA 2015.
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>uspects pending completion of Investigation or prim in
rourt arraignment . Police are also statutorilv
eeinpowercd to serve summons when the need ariscs8
They can regulate or disperse unlawful assemblics or
possessions, search and scize properties suspected to be
stolen or associatcd with crime”, and takc records for
purposes of identification, such as the measurcinent,
photographs and fingerprint impressions of all pcrsons
in custody. Police also administer and execute warrants,
conduct search of property or building or personld The
Nigerian Police are also statutorily ernpowered to
“prosecute offendcrs in any court in Nigeria"".

These general dutics of the Nigerian Police Force shall
now be exainined to show, how and where the involvement
and participation of victims of crime is highlv necessary
and important for the succcss of these duties.

(i) Police' power to rcceivc eomplaint or crime reporl

As scen earlier, police, by virtuc of their position, act
as the gatekeepers of the criminal justice System with
great impact on the lunctiouing of the other componrn-s
of the System.*

See Section 30 & 31 AGA 2015.
* See Section 59 AGA 2015
See Section 21 of Administration of Criminal Justice Act (AGA) 2015.
See Section 1«3 - 1S4 AGA 2015.
n See Section 23 of the Police Act Cap p 19 IFN 2004
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Whenever any crime is committed in any part of
Nigeria, the victims (either primary victim or the
secondary victim) is expected lo makc a report to and
lodge a complaint with the Police officcr at any of the
nearest police stations. The complaints are mostly, firstly
made orally and later in writing. The makcr of such
complaints is called the complainant. A cornplainant,
most times, is the victim (primary or secondary).

The victim, by being the complainant, is the initiator
of the criminal justice process, firstly because he or she
may decide not to report and if not reported, then no
action may be taken. Secondly, if the case eventually
gets to court, he/she isexpected to be a witncss to give
testimony on how the crime was committed. Any
testimony of the policc in this regard amount to hearsay
evidencel?. For the initiator of the criminal process to
be neglectcd and abandoned after the lodging ofcriminal
report (complaint) is always fatal to the output of the
criminal justice process.

Police are expected, at the period of making a report,
to treat the victim with utmost dignity and respect. Most
times, the safety and the security of the victim qua
complainant which is necded are not provided by the
Police at the Police Station. This is not provided for by
the Nigerian Criminal Procedure Laws, whereas the law
provides for the humane treatment of the suspect and
later the defendant.

u See the case of ljiofforV The State (2001) 4SC (Pt. 11) 1.
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A suspect shall:

be accorded human treatmenl, having regard lo
his righl lo the dignity of his personi3

Such provision for the protection of the rightof thc
suspect, who is presumed innocent until otherwise is
absent for the victim qua coinplainant, who most tinies
have been violently victimised and yet notaccorded any

It is therefore advocated that the administration of
criminal justice act, which is the main law for the
administration of the criminal justice in Nigeria be
ampnded to reflect the thinking that there should be a
corresponding provision to the section 8(1) (a) cited
above, which will also take careof situations wherc the
police dcny the victim-qua-complainant the necdcd
“humane” treatmcnt whenever and wherever necessary.

Police duty to conduct investigation

Partof the general duties of the police statutorily, is
to conduct investigation into reports of crime brought
before them. It has been argued that this duty to conduct
investigation on reported crime made to the Police, is
within their discretionary powers to comply.

u See Section 8(l)(a) AGA (2015).
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Thus, in the case of Fawehinmi V. /CP 14 the Supreme
Court of Nigeria dcclared that:

The Police have discrelion whether or nol lo
couduct investigation into aiiy allegation of crime
made lo ihem and the court will nol inlerfere if on
ihc facls of a purticular case the discrelion is
properly cxerciscd. Therc is therefore nol hing in
sccliob 4 of the Police Acl which denies the Police
of any discrelion whetheror not lo invesligate any
particular allegation or when ihey decide lo
invesligate lo do so. lo ils logical conclusion. Thus
ihe Police have the discrelion in appropriatc
cirruiobtances, in ihcway they carry oul their Juty.
The nced lo cxcrcisc discrelion in such a maller
may arise from a varicly of reasons or
circumstances, particularly liaving regard lo ihe
ualure of ihe offence. ihe resources availahle. ihe
lime and ihe Irouhle involved and ihe ullimate end
resull. Il may well he balancing options as well as
weighling wlial is really in ihe public inleresl. The
discrelion is nol limited to ihe melliod of
enfor* *rnicut of Police powers. Thus is
unconscionable that such wide powers and duties
of ihe Police musl bc exercised and perforined
witlioul any discrelion lefi io responsible Police
operations. Therefore when so exercised . il isonly
in very ohvious and cxceplioual circumstances that
ihe court may inlerfere with ihc discrelionZ.

14 FawehinmiV.IGP (2002) 7 NWIR (pt 767) 606
“  FawehinmiV IGP (2002) 7 NWIR (Pt 767)606. Per Uwafor JSCal P. 673
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The learnedjustice of the Suprerne Court and hisother
justices in the paneP* relied heavily on the judgement of
Lord Denning M. K. in the case of R. V. Commissioner
of Police of the Metropolis Expartc BlackbunilZ The
point which became very clear as a rcsult of the Suprerne
Court decision cited above on the issuc is that the Police
cannot be compclled to investigate all reports of crime
made to them. And the fact is that whenever the Police
“discretionarily” decide to investigate any report made
to them by the victim-qua-complainant, the maker of
this report is still cxpccted to do all he or she can do to
assist the Police to conduct a thorough investigation in
the report or allegation before the decision tocharge lhe

‘case to court is made.

Upon the receipt of a complaint and assignment to
the investigating police officer popularly knovwnas” 1PO",
the IPO will thercaftercommence investigation into the
allegation. The investigation may involve taking down
the Statement of the victim-qua-complainant, witnesscs
and other Jungs. Thosc whose Statements a eexpected
to he taken down must also includc the arrested suspcct.
It is the responsihility of the Police to carry out detailed
and thorough investigation before the case ischarged to
court. This is very important in order to ascertain the
truth or the veracity of the allegation or complaint,
which must

W all JSC (Prcsided) Ogundare JSC, Muhammed ISC, Onu JSC. Kastina-Alu
JSC and Kalgo JSC
*! RV Commissioner of Police of Metropolis Exparte Blackburn (1968) ? OB,
118
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be provcd with credible evidcncc "beyond reasonable
doubt” that is, strong enough to get a conviction. Thus,
in the case of Akilu V State the Court of Appeal (per
Carba JCA)Awas of the opinion that:

The respondent through ita agency, the Nigerian
Police i« chargcd by the law with the duty lo
invcstigatc all allegations of Commission of crimes
reported to it by members of the Nigerian public.
Investigationa o f crime particularly serious Capital
offener» auch as the one with which the appellants
were chargcd, which are to he presented in the law
cotirt» are required to be Professional, thorough
and diligent,v. Thotigh the power and duty to
invcstigatc is discrctionary, once the Police exercise
the discrelion in favour of conducting an
investigation into the allegation of crime madc
before them, they must ensure that they conduct a
thorough and diligent investigation into the
allegation before them.

As Aina? puts it, there is no substitutc for a thorough
and diligent investigation into the allegations before them
if the guilty are not to be Irecd for lack of evidence.
Most times when the investigations by the Police are not
thorough and diligently handled, it leaves the prosccutor
(public or private) helpless and prevents the court front®

Atiku V State (2010) 9 NWIR (pt 1199) 241 at 281
See also Jammal v State (1999) 12 NWIR (pt 632) S82. AigbadK>n V State
(2000) 7 NWIR (pt 66) 686.
*o Aina A. A. (2014) The Nigerian Police law. lagos. Prmceton . p 48
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reaching a proper decision in the case before them. Thcre
iilas been witnessed occasions in court when Judges have
lashed out at the Police for shoddy investigations of
rase» in court. Thua, in the case of Jammal V. State, the
court of Appeal per Chuwuma-Eneh JCA dcclared
that:...

Bul before making llic final order in (bis case |
will say ihal il isglaringly obvious from ihc totality
of the evidence before the court that the
invesligation of this case leavcs much to be desired.
The Iragedy of il all i» that a case so straighl-
forward as this case, could he so badly bunglcd up
in the course of invesligation. In practically every
dcparlinent of the case, ihc strain of sliahby
invesligation is seriously feil, liiere is so much of
fartual gaps and unresolved llaws that call forlillle
effort if nol just sheer presencc o f mind on the pari
of ihc Police to he closed up or lied up lo niake
the prosecution’s case sland on a fairly even

ground3L

A legal scholar2 was of the opinion that a good
invesligation must seek to cstablish and seek to answer
the obvious questions like the fact that an offcncc was
actually committcd; when, wherc and the offcncc was
cominittcd, the person or persons who are linkcd with
the commission of the offence as well as every available
evidence that links the suspect to the offence.

Jammal V State (1999) 12 NWIR (pt 632) 582 at S99
Opcit Note S70
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In agreeing with thc legal scholar, that in all
ramifications and Steps taken in the conduct of the
investigation by the Police on any allegation beforc them,
the victim-qua-complainant's active participation is
highly important and ncccssary, fora diligent prosecution
of such cases. In Nigeria, the perception of the public
on the effectiveness and efficiencv of Police in the conduct
of investigations of allcgations placed beforc them is
very poor. Corroborating the above facts, Aina was of
the opinion that:

Generally, in Nigeria today. the general public has
lost failh in the iuvrstigative competence of the
Police because niost obvious cases havc becti
dcstroyed which havc consequently allowcd thc
guilty lo escape as a result of thc careless way the

Police embarked on ihr investigation*'.

One of the major reasons why the public itnage of the
Police has been on the lowest ebb is the treatment of
victims-qua-complainants allegations or reports made
to them As noted in sotne of the literati»re2don Police,
the confidence reposed in the Police by the victims and
coniplainants alike on their ability to conduct diligent,
thorough investigation are being eroded. Again, the
treatment of the victims of crime by the Police during

Op cit Note 292 p. 49
14 See generally for examplc Acemu A. 0. (2009) Understanding Nigerian
Police Lessons from Psychological Research, Ibadan Spectrum Books
limited. See generally also - Nwolise O. B. C. (2004) The Nigeria« Police
in Peace Keeping under the United Nations. Ibadan. Spectrum Books.
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investigation reoeived thejudicial attention in the casc
of Offorlelte V. Stale* where the Supreme Court per Ayoola
JSC feit so disgusted and described as appalling the
treatment of the victim - complianant in the casc.

Ayoola JSC declared thus:

The Irulh of the matter is llial llie whole case was
improperly investigatrd and poorly prosecuted.
The proper investigation should have revealed soine
degree of vontinuily hetwecn tlic blow lo the
deccased’s liead rcnulting in a swelling on the head
and cventually rcsult lo medical treatment three
monihs later.2*

The abovecase and the pronouncemcnt of the Supreme
Court revealed the habitual neglect and abandonrnent
of victim-qua-complainant by the Police during the
investigation of cascs reported to them. The opinion ol
the learnedjusticeof the Supreme Court was to theeffect
that the death of the dcceased could have been avoidcd
or at best averted but for his abandonment and neglect
of the victim in the course of the investigation by the
Police in Charge of the case. It is therefore advocatcd
that a diligent and thorough investigation of crime by
the Police, which isonc of the greatest demands of ai»
efficient and effectivecriminal justice adminisiraiiuu, is
strongly linked with an active victim's participation ii»

Offortetter V. SU«e (2000) FWIR (pt 12) 2081.
* I|b.datp 2102
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the criminal justice process, kick started by the said
victim's report or complaint.

During the investigation of a reported crime, it is
within the prerogative of the Police to invitc for
guestioning or interrogating any witness or suspect in
order to ohtain useful informalion. Thus, in the case of
Joshua V State, the Court of Appeal2 ohserved that
whenever a Police officer isassigned to investigate acrime
that has been reported to him such Police officer is
empowered to invite for questioning any person whether
such person is a suspect or not. So, such person, in the
opinion of such Police officer may he connected with
the crime. It does not also matter whether the person so
interrogated is already in Police custody or not. The
above observation by the Court of Appeal goes to a great
extent to accentuate the plight of the victims of crime
during most of Police investigation. The victims of crime
are mostly abandoned and neglccted by the Police during
the investigation into a crime reported to them. It is an
obvious fact that in most commissions of crime the
victims-qua-complainants have answers to most
guestions which may lead the Police into proper conduct
of a diligent and unhiased investigation. which should
be their priority whenever a case is reported to them.

loshua V. State (2009) FWIR (pt 242) 4S0. see also Nwachukwu V. State
(2002) 2 NWLR (pt 7S1) 366
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Police powerto releaseon hail

Bail is simply a terni used when a person chargcd or
arrcsted for a criminal offence is released from Police
custody until his next appearance in court or at the police
Station2*. The Police is allowed to release a suspect on
bail where investigation cannot be completed within the
time prescribed by law for bringing asuspect before the
court.®

The release may bc with or without surety ordepending
on the circumstances of the case, the suspect may be
released on seifrecognizance.

Any person arrested by the Police, whether with or
without a warrantof arrest, should be taken to a police
Station within a reasonablc time, or as soon as possiblc
or with all reasonable dispatch. As Aina opined, the
suspect arrested by the Police must not be taken to a
private home, hotel or any other place except Police
Station. In fact, the suspect must not be diverted to any
other building even within the premises of the Police
Station. In some cases, even if the suspect is taken into
police Station, the arrest is not formally recorded in the
diary of the police Station. This practice isunlawful and
illegald) It isaconstitutional requirementfor any suspect
arrested and or detained as a result of allcgations of
committing an offence, to be released on bail bccausc a

Op cr Note 292 p. 62.

See Sektion 27. Police Act. Cap p 19 IFN 200s

See Section 27, Police Act. Cap p 19 IFN 2004.

Alna A. A..(2014) the Nigortan Police Law. Lagos Prioceton p S9.
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suspect is prcsumed innocent. Thus, the 1999 conatitution
providcs that:

Every person sliall be cntilled to bis personal
liberty and no person may be deprived of such
liberty, save in Ihe following cases and in accordance
with a procedurc permitted by law: For the purpose
of bringing him before a court in exccution of the
order 0f a court or upon reasonable suspicion of
his having conunitted a criminal offence or to such
extent as may bc rcasonably necessary to preveot
his committing a criminal offence3L

A critical appreciation of the above constitutional
Provision reveals that the Constitution allows a person
to be denied of his right to personal liberty if it was to
bring him before a court in execution of the court Order
or he issuspected of having committed an offence, what
the Constitution forbids is that a suspect should be
detained endlessly. The detained person or suspect must
he charged before a court of law within 24 hours or 48
hours where the court is not within reach® Thus, the
1999 constituticn providcs that:

Any person who is arrested or detained in
accordance with subscction (I)(c) of lliis section
sliall be brought before a court of law within a
rcasonable time..."
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Acritical interpretation of theconstitutional provision
above is that if in any case the Police, during their
investigation, found out that it may not be in the best
interest of the victim-qua-complainant and or the
society, to release on bail the suspect arrested and
detained within 24 or 48 hours, the Police should
approach the court and charge such suspect. It goes to
estabiish the fact that the Police are not undcr any
coinpulsion to release ou bail any suspect or all suspects
especially when, in the opinion of the Police in charge
of the Station, it is better to approach a court to press a
charge.

With respect to the victnns" participalion model in
the Nigerian cnminal justice process, the law should
provide that victim’s opinion should be taken into
consideration in the event that the Police either decides
or has any reason to release a suspect on bail or to be
charged to court. Most tirnes when a crime is reported
to have been committed, the Police apprcheud the
suspect and possihly detain hirn The moment there is
any ‘'big man' soliciting for the release of such suspect,
the suspect is mostly released even before investigation
or (where investigation has commenced) before the
conclusion of investigation, on the pretence that they
cannot keep such a suspect more than 24 hours without
releasing him on bail. This is inostlv done without
recoursc to the interest or the plight of the victims of
the crime committed. In the opinion of this writer, this
is not too good.
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It is hereby advocatcd that thc victims should be
allowed to participate in the decision to rclease on bail
or Charge to court whenever such a decision is likely to
be einbarked upon by the Police at the police Station. It
is undeniable fact that most times, the feelings of the
victirns of the criine are not taken inlo consideration
before any suspect is released on bail in fulfdlment or
otherwise, of thc constitutional provisions. Most times,
the suspect» are released by the police just fcw hours of
the comrnission of the offence and the arrest of the
suspect, only for the released suspect to be reported to
have committed another higher or bigger offence, when
he ha» not been tried for the first offence, let alone been
found guilty and punished. The fact still remains that
the victims of crime and suspects bclong to the same
societv and the Police owe a duty to protect them all
and do justice to all.

The Suggestion above is intended to fill the gap in the
law with the intention and objective to make applicable
the victim»' participation niodel in thc adiainistration
of justice of Nigeria, so that victims of crime will have
asay and participate fullv in the criminal justice process
of the crime against him/her.

Police power to prosecute cases in court

It is a known fact that the police power to prosecute
cases in any court of law in Nigeria has been laid to rest
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in many cases which include Oluseemo V. COP14 Ajakave
V. FRN3®and Osahon V FRN3 This is by virtue of ihe
Interpretation of the provision of the Constitution and
of the Police Act by the Supreme Court on the issue.
Howcvecr, what is relevant fact that, whenever the Police
arc made to prosecute cases, cspecially at the inagistrate
court victim participation is limited to mere witness. As
most police prosecution often do, if the victim decides
to make himself/herself available, he/she will be called as
witness but it is not compulsorv for him to be involved
in bis case, after all. ‘it is his case'.

The issue of the Police power to prosecute cases in
court shail therefore be exammed within the templatc
of Jthe examination of the applicalion of the victim
participation model to the prosecution by the Police in
courts. Bv virtue of the provisions of the law, the power
of the Police to prosecute criminal cases in any court in
Nigeria is provided for in Section 193, Administration
of Criminal Justice, which provides:

Subj'ct to the provision of Section 174 and 211 of
llie Constitution of the Federal Itepublicof Nigeria
1999 (which relates lo the |>ower of the Attorney
General of the federation und of a State to institute
and undertako, lakeover and conlintte or
diooonlinuc criminul procceding» against any
person*

» Olusemo V.COP (1998) 11 NWIR (pt 525) 547.
n AjakayeV FRN
*  FRN V. Osahon (2006) 2 5CM 157.
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beforc any courl of law in Nigeria), any officer may
conduct in pcrsou all prosccutions before any
court, whctlicr or nol thc informalion or complaint
is laid in bis naraelr.

After the conclusion of Police investigation on auy
matter, and the Police is satisfied that a suspect has a
prima facie case establishcd against him, or that there is
enough evidence against the person based on the
investigation they have conducted, thcy will proceed to
preparc a Charge against such suspects. A charge is a
document filed in court containing the offence(s)
committed by the accused person®& A charge sheet mav
he divided into several counts® The charge should
contain such particulars as to the crime and place of the
Commission of thc crime or thc offence and the person
so charged as well as the person, if any, against whom or
thing, if any, in respect of which it was committed as are
reasonably sufficicnt to give the accused notice of the
matter with which he ischarged40

The charge filed at the Magistrate court is mostly
drafted by thc Police. In such cases, the charge is signed
by a Senior Police officer. The general principle of criminal
procedurc is that in drafting a count, the prosecution
should follow the words used in the section under which

u Section 23. Police Act Cap p. 19, LFN 200«.
Section 194(1) of the AGA 2015.
Section 193 AGA 2015.

*  Section 196(1) AGA 2015.
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the count is laid. Hut acount which docs not contain the
exact words used in the charging section is not necessarily
bad; so far the accused person is not misled in the
circumstance4t*

A defective Charge could in appropriate cases be cured,
asdefect in acharge which does not rendcr it bad in law
cannot nullify aconviction, so long as an offence known
to law is disclosed in the charge. Thus, the fact that a
Charge did not disclose all the particulars of an offence
will not lead to reversal of judgeinent on appeal if it is
shown that the accused was not misledf3

After the charge has L»een prepared, the charge sheet
wijh the case fde as compiled by the Police, shall then be
takcn to the court with the accused person at a named
date. If the accused isstill in the custody of the Police,
hc shall be taken to the court with the Police but when
the accused has bccn relcased on police bail, he may be
askcd to comc to the court froin his/her house with the
sureties. At the magistrate court, the charge is thereaflcr
registered and the charge shall be numbered accordingly
by the court official incharge of registering charges. The
charge is thereaftcr handcd over to the court as assigncd
in the registered charge and the copies shall be dcpositcd
with the police prosecution in charge of the court for
Illing. In inost of the States of the federation, there is

See Asuquo V The State (1967) 1 All NIR 123.
" See ljeo«na V. Queen (1962) 2 SCNIR 157, ObumesbiuV COP (1968) SCNIR464;
COP V Okoyen (1964) 1 All NIR 30S; see also section 19S5 ACJA 2015.

257



Victim Participat«on in Cxirrwial Juslkc Skiern The Nigerun Cnm inalJusttce Process

always a designated chief magistratc with the
responsibility of assigning cases to magistrate court. It
is also important to note that police prosecution are
assigned to every magistrate court, each expected to
handle all crirainal cases assigned to that magistrate court
except those cases that have been initiated or taken over
J>y the Attorney General of the state in accordauce with
the provision of the Constitution on the powers of the
Attorney General of a statel3or the Attorney General
of the Federation4

The police prosecution assigned to each Magistrate
Court will then serve a copy of the Charge sheet on the
accused person or his counsel and the matter will be dealt
with by the court accordingly& As stated above, the
copies of the duly registered charge sheet are distribuled
by the police officer(s) in whosc Company the accused
person came to court to answer to his chargcs. There is
no law, which forbids that a copy of the charge should
not be given to the victim-complainant for proper
examination or to be given to the victim-complainant
ilnmediatcly after the drafting of such charge and before
it is filed and registered in court. The Situation in practice
is that the victim-complainants are not consulted during

Section 211 of the 1999 Constitution of Federal Republic of Nigeria Cap
C28LFN 2004.
Section 174 of the J999 Constitution of Federal Republic of Nigeria Cap
C28LFN 2004

*'  Section 174 of the 1999 Constitution of Federal Republic of Nigeria Cap
C28LFN 2004.
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thedrafting of the Charge; they are not even allowed to
see the Charge sheet whether at the police Station or after
being registered in court. Many a time the charges
prepared by the Police against the accused are totally
different from the report laid before the Police and the
outcome of the Police investigation. Many times, in
practice the victim-complainant disagree with the Police
prosecution on the charge preferred against the accused
even in court before the presiding magistrate.

The Situation above happened in the case of COP V
Kayode Faoyedj the victim-complainant reported acase
of attempted murder and armed rotbery lo the Police
and the Police, after the investigation decided to charge
the accused with malicious wounding so that the accused
person can bc released on court bail and escape being
found guilty. The accused was later released on bail by
the magistrate court even when the victim-complainant
was still unconscious at the hospital. During the trial of
the case by the magistrate court, the victim-complainant
was able to secure the Service of a lawyer to watch the
brief for the complainant-victim. The complainant-
victinTs lawyer was able to establish that the Police indeed
manipulated the investigation in order to assist the

COP V. Kayode Faoye (unreported) Charge NO MI/259C/14. The case is just
one of the cases handled by this researcher probono. This researcher
is the legal practitioner representing the victim-qua-complainant In
the case.
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accused. The inagistrate thereafter ordered that the
proper charge be preferred against the accused.

It is hereby subraitted from the standpoint of the
victim's participation niodel that the victim-complainant
should be consulted during the drafting of the charge
and the registration of such a charge before the
arraignment of the accused in court. In instituting a
criminai procecding in court, the Administration of
Criminai Justice Act* provides....

(a) .in a inagistrate court by a charge or a complaint
whether or not on oath or upon receiving a first
information report;

(b) . in the High Court, by information of the
Attorney-General of the Federation subject to
section 104 of this Act;

(c) .by information or charge filed in the court aftcr
the defendant has been summarily committcd for
perjury bv a court under the provision of this Act;

(d) .hy information or charge filed in the court by any
other prosecucing authorilv; and

(e) .by information or charge filed by a private
prosccutor subject to the provision of this Act.

The Act further provides that criminai proceedings
instituted in a magistrate court may he by bringing a
suspect arrested without warrant before the court on a
charge contained in acharge sheet specifving the names.

Section 109 (a) - (e). AGA 2015.
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address, age, sex and occupation of the suspect charged,
the charge against him and the tiine and place where the
offence isalleged to have been committed, and the charge
sheets shall be signcd by any of the persons mentioned
in Section 106 of this Act43

'Phe provision of the Administration of Criminal
Justice Act which made the Server of the charge sheeton
the defendant or his Counsel within seven days of the
filing, of such charge sheet, does not contain a
corresponding section for the Service of the charge sheet
on the complainant-victim or his/her counsel® It is
hereby advocated that this lacuna in the law should be
adequately addressed.

Arraignment and plea taking by the acctiscd in court
The arraignment of the accused thereafter follows aftcr
the suspects has been brought to court through any of
the five methods as provided for in section 109(a) —(e)
of the Administration of Criminal Justice Act.
Arraignmentof t'.e person to be tried has been defiued
as the bringing before a court a person or any person to
be tried upon any charge or information3 The person
shall be placed before the court unfettered unless the
court shall see cause otherwise to order and the charge
or information shall be read over and explairied to him

* Section 110(1) AGA 2015.

" Section 110(2) AGA 2015.

v Kajubo V. The State (1988) 1 NWtR (pt. 73) 721 see also. Ewe V. the State
(1992) 6 NWIR (pt 246) 147; Erekanurc V the State (1993) S NWLR (pt 294)
385
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to the satisfaction of the court by the registrar or other
officer of the court and such person shall be called upon
to plead instantly thereto unless where the person is
entitled to Serviceof acopy of the Information he object
to the want of such Service and the court finds that he
has not been duiy served therewith5L

Duiring this arraignment, the accused is expected to
take his plea. The Administration of Criminal Justice
Act 2015 made elaborate provision regarding plea
generally. This is contained in its pari 28 comprising
section 270 —277 of the Act® This section contains a
vcry elaborate provisions on the defendant’s right to plea
bargaining as well as the procedure for such; it also
contains elaborate provision on the right and interestof
the victim in the exercise of the right to plea bargaining
by the defendant. These provisions are very novel in the
new Administration of Criminal Justice Act. This is
because the provisions are not contained in the rcpealed
Acts5E3which has been in use before the passing of the
new Act in 2015. The participation of the victim in the
administration o fcriminal justice in Nigeria. Under the
provisions of the Administration of Criminal Justice Act
0f 2015, the defendant (accuscd) who has been brought
to court upon aCharge (if heisbrought to the Magistrate
Court) and information (if he brought to the High Court),

« Section 271(1){2) and (3) o f ACJA 201S.
Part 28 of ACJA s titled, plea bargam and plea generally comprising
section 270 - 277 are new provisions.

** The repealed Criminal Procedure Act (CPA) and the Criminal Procedure
Code (CPC).
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are afforded the opportunity to plea bargain upon such
Charge on inforination with which he has beeil hrought
to court. Thus it provides:

Notwithstanding anything in this Acl or any other
law, the prosecutor may receive and considcr a plea
bargain from a dcfendant charged with an offence
eitherdirectly from that dcfendant oron his behalf;
offer a plea bargain to a dcfendant charged with

an offene«t

The provision gives ample opportunity to any defendant
to plead guilty to an offence as it relates to the
appropriate sentence or a range of punishinent; thus the
defendant or his legal practitioner may, before the plea
to the Charge, enter into an agreeinent in respect of:

The terrn of the plea bargain which may include
the sentence recomnicndcd within the appropriate
range ol punishinent stipulated for the offence or

a plea of guilty by the defendant to the offence(s)
charged or-a lesser offence of which he may be
convicted on the Charge; and an appropriate
sentence to be iinposed by the court whcrc the
defendant is convicted of the offence to which he

intends to plead guilty's

Section 272(4)(a) and (b) AGA 2015.
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The provisions above are to the effect that, taking a plea
and opportunity to plea bargain is exclusive to the
defendant and his legal practitioner. It is an agreement
which the Act affords the defendant who is facing a
criminal charge in court to enter with the prosecution
of the case on behalf of the state. The act thereafter
raakes provisions that such an agreement may only be
entered into after the consultation with all other
stakcholders in the criminal justice process. Thus, the
Act provides:-

"The prosecutor may only euter into an agreement
conlemplated in subscctiou (3) of this seccioti*':

(a) . after consultation with the Police responsible for
the investigatiou of the case and the victim or his
representative; and

(b) . with due rcgard to the nature of any
circumstanccs relating to the offence, the defendant
and the public interest%

The Act did not stop at providing that public interest
angle should also be considered before entering into such
agreements with the defendant, it further provides that
in determining whether the agreement of plea bargain
to be entered into isactually in the interest of the public,
the prosecution shall weigh all relevant factors which
must includebr.

44 Scction 270(5)(a) and (b) AGA 2015.
See the proviso to section 270(5)(a) and (b) AGA 2015.
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i. thc defendant's willingness to cooperate in the

investigation and prosecution of others;

ii. the defendant's history with respect to crimina!

activity;

iii. the defendant's remorse or contribution and his

willingness to assume responsibiUty for his conduct;

iv. thc desirability of prompt and certain disposition

of his case;

v. the likclihood of ohtaining a conviction at trial

and the probable effect on the witness;

vi. the probable sentence or other consequcnces if the

defendant is convicted;

vii. the need to avoid delay in the disposition of

other pending cases;

viii. the expense of trial and appeal: and

ix. the defendant's willingness to make restitution or
pay compensation to the victims whcre
appropriate**.

The provision of the Act as cited above made it
mandatory for the prosecution, beforeentering into the
agreement of plea bargain with thc defendant's and his
legal practitioncr, as well as the Police to weigh the public
interest in terms of the interest of the vielim to the
effect that, before entering into such an agreement, the
defendant's willingness to make restitution or pay

" SUkm2OEH ad V- «) A5

265



V*ctim Pantciw tion In Crim inal Juitic« Syttem : The N%erun Criminallurte« Proews

compensation to the victim of the crime under trial where
appropriate, is rnade compulsory.

This provision has made a lot of improvement on the
previous position where plea bargaining agreement isonly
between the prosecution and the defendant where the
victim of crime is made a second dass onlooker in his
case or ncglected and reiegated to the background. The
exercise of plea bargain as a right or choice of the
defendant to explore in the criminal justice process is
one of the very important aspect where the victim
participation should always be held sacrosanct and
respected for the efficicnt and effective criminal justice
delivery.

1tis also novel that, the Act provides from the beginning
that the prosecution may enter into plea bargaining with
the defendant only with the prior consent of the victim
or his representative. Thus, the Act provides—

The prosecution may enter into plea bargaining
with the defendant, with the consent of the victim
or his representative:

It is therefore not out of place and as a matter of fact
avery laudable improvement of the role and involvement
of the victim of crime in the criminal justice process

M Section 270(12) AGA 2015.
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plea bargaining the victim’s interest and pliglil ih
adequately taken care of. The resultant effect of tli«
active participation is that the outcomes of the criminal
justice process is adequately desirable to the victim of
the crime as it is to both the defendant and the society
thereby completing the cycle of criminal justice process
tripod —justice to the defendant, to the society and to
the victim of crime.

In line with the above, the new Administration of
Criminal Justice Act makes further provision for
reparation and compensalion of the victim of crime by
the defendant at the end of the trial. The act mandated
the presiding judge or magistrate to do the needful in
ihe restoration of the victims of crime. Thus,

The presiding Judge or Magistrale shall make an
order that any moncy, asset or property agreed to
he forfeitcd undcr the plea bargaining shall he
transferred to and vest in the victim or bis
representative or any other person as may be

appropriate or reasonably feasible®

The above provision inade it mandatory for the presiding
judge or the magistrate to so order any property or asset
as agreed to be forfeited and as contained in the plea
bargain agreement entered into betwecn the prosecutor

10 Section 270(12) AGA 2015.
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and the defendant with the active participation and
consent of the victims.

Again, the Act makes provision to mandate the
prosecutor to takc all Steps reasonablc to implement the
Order of the court regarding the forfeited property of
the defendant. The Act provides.....

Notwithstanding the provision of the sheriff and
civil process act, the prosecutor shall take
reasonablc Steps to cnsurc that any money, asset
or property agreed to he forfcit«*! or rcturncd by
the offender under a plea hargain are transferred
to or vested in the victim, his representative or
othei person lawfully entitlcd to itr".

In the above provision. the use of SHALL makes it
mandatorv of the prosecutor to implement and execute
the order of court on the money, asset and property of
the defendant so forfeited. In the same tone, the act
further provides that any person who ohstructs or
attempts to obstrnct the vesting or transfer of money
or asset or property as provided by this Act Li guilty of
an offencc and liable to imprisonment. The Act provides
that:

Any person who willfully or without jusl cause
obstructs or impedes the vesting or transfer of any
money asset or property under this act shall he

a  Section 270(13) AGA 2015.
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guilly of au offence and liablr lo im]irisoiinienl
for 7 years wilhoul au oplion of fine™.

The provision above is vcry laudable because it
criminalises any attempt to obstruct and or manipulate
or cut corner in the restoration and reparation process
of the crime victim in the criminal justice process.

Bail application by the defendant

After the defendant has been properly arraigned and
bis plea successfully taken, the next stage of the criminal
process is the application for bail by the defendant by
bis counsel, even if such defendant bas been adinitted to
bail by the Police while in Police custody. This mcans
<that a defendant may be allowed to comc to court for
arraigninent from home if be is already enjoying Police
bail; this is within the powcrs of the Police under the
Nigeria Criminal Administration. Thus, the Police Act
States that....

“When a person is arrestcd wilhoul a warranl, he
shall hc laken bcforc a Magistrate who has
jurisdiclion with respect to the offence with which
he is chargcd or is empowered to deal with hin
under section 484 of the Criminal Procedure Acl
as soon as practicablc aftcr hc is taken into
custody:..

M Section 270(14) AGA 2015.
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Provided that any Police office for thc time being in
Chargeof a Police Station may inquirc into the case and
except whcn the case appears to such officer to be of
serious nature, may rcleasesuch aperson upon hisentering
into a recognisance with or without sureties for a
reasonable conduct to appear before a Magistrate at the
day time and place mentioned in the recognisance or—

If it appcare to such officers that such inquiry
cannol bc complcted forthwith, may reicase such
a person 011 his euteriug into a recognisance with
or williout sureties for a reasonable amcunl to
appear at such a police Station and at such times
as are namecd in the recognisance unless he
previously receives notice in writing front the
Superior police officer in Charge of that police
Station that his attendance is not required and any
such bond may be enforccd as it were a recognisance
conditional for the appcarance of the said person

before a Magistrate*4.

The Administration of Criminal Justice Act also
provides fora Situation when it is impracticabie to bring
the suspect arrested before a court within reasonable
time, that is, twenty-four (24) hours after the arrest
mainly to non-availability of a magistrate court within

section 27(a) and (b) Police Act Cap p!9 IFN 2004.
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the Jurisdiction of the police Station where such arrest is
effected®d The Act also makes provision for Situation
where the offence for which the suspect was arrested is
non-indictable offence, that is an offence not punishable
with death. In the two situations above, the police or
the office in charge of the police Station is empowered
to release such suspect on bailé.

On the application of the victim's participation to
the issue of police bail to the suspect; it is hcreby
submitted that such bail should not be granted without
duc consultation with the victim of the crime, as well as
thecomplainant. What is beingsaid here is that the grant
or otherwise of such bail to the suspect by the Police
should not be a unilateral decision of the officcr in charge
of the police Station, as the Act contemplatcs.

The point being raised here is that since the power to
release a suspect on police bail isa statutory onc. the act
itself gave two conditions for the exercise of such power
by the Police that is- (1) when it appears to the Police
that the offence committed by the suspect is not an
offence punishable with death and (2) where it will not
be practicabie to bring the suspect before a court having
Jurisdiction with respect to the offence allegcd witliin
twenty-four (24) hours after the arrest. It is hcreby
submitted that it is not out of place to imposc a third
condition to the conditions above with respect to the

Section 30(1} AGA 2015.
Sectioo 30(2) ACJA 2015
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involvement of the victims/complainants of such offence
to the effect that, wherever the two conditions are
satisfied and before the eventual release of such suspect,
the police officer in charge of police Station should bring
the victims of the crime into consultation before such a
release is perfected.

The advantage of the additional condition being
proposed here is that, most times Police are accused of
involving in hanky-panky dealings whenever it has to do
with the issue of the release of suspects arrested for
non-indictable offence on bail. Howevcr, most of those
allegations against the powersof the Police to release on
bail any suspect based on the conditions above is bound
to disappear once the victims are involvcd in the decision
to graut or not to grant suspect bail based on the two
statutory conditions. It is the humble Submission of
this writer that the Police Act as well as the
Administration of Criminal Justice Act be reviewed to
include the proposed third condition in Order to ensure
tha> in the exercise of the Police pow®r to grant bail to
any suspect, tliere is the victim participation, and not
unilaterally decision by the Police. The discussion can
now be centered on the grant or refusal of bail to the
defendantof crimewho have beeil brought before a court
having jurisdiction over the crime committed and after
the arraignment and plea taking. The Administration of
Criminal Justice Act provides:
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When a person who is suspecled to havc committed
an offcncc or is accused of an ofTencc is arresled
or delained, or appcars or is brought beforc a
court. he shall, subject to the provision of this act

bc entitled to bailGa

The purport of the above provision is that there is no
offence committed for which there is no consideration
for and grant of bail. In effect, there is no one who has
committed an offence, and has been brought before a
court for trial to answer to the charges brought against
him that may not bc entitled to bail only in accordance
with provision of the Act.

The Act provides that the maeistrate court has
jurisdiction to graut bail to any person brought before
it on the charges of non-indictable offences and other
serious offences for which the magistrate court has
jurisdiction to hear and determine. Hut the magistrate
court does not have jurisdiction to hear and determine a
capital offence punishable with death6;.

Thus, the Administration of Criininal Justice Act
provides:

A suspcct arrcsted, delained or charged willi an

offence punishable with death shall only be
admitted to bail by a judge of the High Court,

under cxceptional circumstanccs"".

Section 1S8 AGA 2015.
Sectlon 161(1) AGA 2015.
Sectloo 161(1) AGA 2015,
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The Act went further to define the exceptional
circumstances for the purpose of a court in the exercise
of its discretion in admitting bail to offenders of Capital
offence punishable with death. The Act states:-

For the purpose of exercise of discretion in sub section

(1) of tbis scction “exceptional circumstances" includcs:

(a) .the health of the applicant which shall be
confirmed by a qualified medical practitioncr
cmploved inagovernment hospital. providcd, that
the suspectisablc to prove that there are no medical
facilities to take care of his illness by the authority
detaining him;

(b) .extraordinary delay in the investigation,
arraigninent and prosecution for a period
exceeding one ycar; or

(c) .anyother circumstances that the judge may in the
particular facts of the casc consider exceptional@®

The Act also provides that a defendant who is charged
with an offence punishable with imprisoninent fora term
exceeding three vears shall on application to the court
he released on bail except—

wbere there arc reasonablc grounds to belief that
the defendant will, wlicrc released on bail cominit
uuother offence7,

Sec'ion 161(2) (a) - (c) ACJA 2015.
Scction 162(a) AQA 2015.
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altcmpl lo cvade bis trial'l or altcmpl lo infliirni c.
inlcrfere with intenncdiatc witncsiics. and or
interfcre in thc invcstigation of the casc:?;
altcmpl lo conceal or dcstroy evidcncc? or
prejudice lhe proper invcstigation of the offcnce?
; or

undermiue or jcopardi/.e thc ohjectives of the
purposc or thc functioning of thc criminal justice
adminislrations, including thc bail System *.

The above provisions of the act is to the effect that
the court faced with the grant or refusal of bail to the
defendant or the suspect has a lot of discretion to exercise
in favour or against the application for bail as espoused
«in the above provisions. The Act has however placed soinc
conditions beforc any offender applying for bail or the
circumstance upon which thejudge inay he influcnced to
exercise his discrctionary power to grant or not to grant
bail.

The proposed victini's participation model can
therefore he applied at this point. The vietim’s
participation can be applied as one of the conditions to
be lulfillcd before a court can exercise his discretion in
favour of the grant of bail. The adininistration of
criminal justice act does not have any provision which
made the interest and involvement of the victim of crime

n Section 162(b) AGA 2015.
" Seclion 162{c) AGA 2015.

Section 162(d) AGA 2015.
* Section 162(c) AGA 2015.
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a prior condition before the exercise of discretion of the
judgc to grant the bail application, especiaily when the
Act providc8 that—

The condition for bail in any case shall be at the
discretion of the court with due regards to the
circurnstances of the case and shall not be
exccssivcra

Here, the condition above which the Act stipulates
not to be excessive should include a condition which
should address the interest of the victims of the crime
committed for which, bail may be granted the offender.

Again, uiidcr the act, the court may requirethe deposit
of a sum of money or other security as the court may
spccify front the defendant or his suretv before the bail
is approved This money isonly for the security of the
trial, that is to sccurc the attendance of the defendant
to be in attendance as every court sitting for his trial.
The said money does not include the money to restorc
or at best assuage the injuries of the victims of the crime,
especiaily when the act also provides that...

The money or security deposited shall he returned
to the defendant or his surety or surctics as the
case may be, at the conclusion of the trial oron au
application by the surety to the court to dischargc
his recognisance?.

n Section 16?(f) ACJA 2015.
n Section 165(1) ACJA 2015
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This is grossly unfair to the victim of the crime who
has suffered several injuries and thereafter is being
neglectcd. If any money collected from or paid by the
defendant may be returned to him at the conclusion of
the case against him, 9especially when the Act does not
state whbether such money should be retained if he was
not found guilty or only when he is discharged and
acquitted, this incans even if the offender is found guilty,
at the cnd of the case so far as his attendance at every
court hcaring is assured, the money paid to the court
for being rcleased on bail will be returned. It is hereby
suggested that the act should contain a provision which
shall state that in the event of the court cxercising his
liscretion in favour of the grant of bail to the accused.
the interest and the injuries sustained by the victim
should be properly addressed beforesuch bail application
is granted and approved. This will go a long way in
assuaging the suffering of the victim caused by the
offendcrs whenever the offender is scen in the community
when he is out of the custody.

The examplc of a victim of rapc case readily comes
to mind as a good example of the kind of feeling and
psychological torture being suffered by the victim of a
rape case whenever the rape offender is relcased on bail,
for the victim and the offender being a member of the
same community, even neighbours.

Scction 165(3) AGA 2015
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Again, the Act provides that...

Whcrc a defeudaut is brought beforc a court ou
any process in respect of any matter not includcd
within sections 158 to 163 of this act, the person
may at the discretion of the court be rcleased on
bis entering into recognisance, in the manner
provided in this act, for bis appcarancc beforc the
court or any olhcr court at the time and place
mentioned in the recognisanced)

Again here, the provision above should also contain a
clause which will address the victim participation in the
exereise of the discretion of the court in that
circumstance.

The participation of the victiins dtiring trial

The involvement of the victiin during the trial is not
so clearly stated in the Administration of the Criminal
Justice Act. What is obvious in the Nigerian criminal
justice process is that victim(s) may be callcd as
witness(es). This is because in Nigeria the prosecutor
represents thecomplainant-qua-victim. This means that
the complainant-qua-victim has no right to beseparately
represented by a counsel unlike the right which isavailable
to the defendant under the Constitution of the Federal
Kepublicof Nigeria. An accused has the right to represent

*  Section 164 AGA 2015.
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himself at his trial or by his legal representation8L This
is a constitutional right which is open or availabie only
lo the accused or the defendant.

The Constitution further provides that a defendant or
the accused has the right to examine the prosecution
witness either in person or by bis legal representation.
Thus, in subscction (d) of the subsection (6) of section
36, the Constitution States that every person who is
charged with a criminal offence shall be entitled to:

Rxatnine in person or by his legal practitioner the
witness called by the prosecution before any court

or tiibunal...*7

There is no corresponding provision in favour of the
complainant-qua-victim anywhere in the Constitution.
One may therefore say that the provision of the
Administration of Criminal Justice Act that—

‘Tbc complainant and defendant shall be entitled
to ronducl their cascs by a legal practitioner or in
person except in trial for Capital offence or an
offence punishable with life imprisonment*'

Theabove provision accentuatcs the lopsided Situation
of the complainant-qua-victim in the Nigerian criminal®

Section 36(6) of the CFRN 1999. See also Section 267(1) ACJA 2015.
u Section 36(6)(d) of CFRN 1999.
** Section 267(1) ACJA 2015.
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justice adminislration. Under the administration of the
erimiiialjustice in Nigeria, prosecutor isadjudged as the
legal representative for the complainant-qua-victim and
therefore the prosecution is there to protect the iutcrest
of the victim. It should be noted that the other two
parties to a criminal justice process, that is. the accuscd
and the society are also represented by a separate legal
representative. Thus, the accused or the defendant is
constitutionally represented by a legal representative,
while the prosecutor represents the interest and the value
of the society that is, the state. It is therefore abnormal
not to allow the complainant-qua-victim to he
represented by a legal representative as the other two
parties.

The Situation above isan age-long misconception where
the belief is that the interest of the prosecution, and by
extension, the society will always align with that of the
complainant-qua-victim. This is not always so, the
prosecutor has a duty to do, that is, the law enforcement
duties of the office of the Attorney General through the
office of the Public Prosecution (DPP). This Situation
also goes a long way to demonstratc the rcason for the
neglcct of the complainant-qua-victim in the Nigeria
criminal justice System process.

It is hereby submilled that it i» au aberration for the
complainant-qua-victim not to be accorded the same
constitutional guarantee for the protection of his right
like the defendant and the society (state).
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The Situation above would be examined further in this
study during the discussion on the application of the
victinTs participation under the International Criminal
Court (ICC).

Again, since the complainant-qua-victim does not have
the right to be represented by a legal practitioner during
the trial. such a victim may be prejudiced during the
prosecution as witness and the cross examination of the
defendant witnesses. This is becausca complainant-qua-
victim is only a witness himself, and as such he is not
entitled to have his own witness or to cross examine the
defendant's witness. This opportunity for the
complainant-qua-victim is taken for granted in the
»Nigcrian Criminal Law and Frocedure.

The main legal framework for the criminal procedurc
law in Nigeria, the Administration of Criminal Justicc
Act of 2015 made obvious the fact that the main duty
of a prosecution in any criminal trial is to prove the
guilt of the accused thus:

After the plea of 10t guilty has been taken or no
plea has been made, the prosccutor may open the
ease against the defendant stating shortly by what
evidence he expecls to prove the guilt of the
defendant™'.

Section 300(1) ACJA 201S.
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The prosecutor shall then examine the witnesses for
the prosecution who may be cross-examined by the
defendant or his legal practitioner and therefore re-
examined by the prosecutor, where necessary8..

After the case of the prosecution is concluded the
defendant or the legal practitioner representing him if
any is entitled to address the court to present his case
and to adduce evidence where so requiredsa.

In all the three Situation sited abovc, the complainant-
gua-victim was never mentioned at all and tliis is
inforrr.ed by the fact that, the belief, though erroneous,
is that the interest and the concerns of the complainant-
gua-victim could adequatcly be protected by the
prosecutor whose main function in any criminal trial is
first and foremost to proffer evidence to prove the guilt
of the defendant. The question which readily comes to
mind isthat even if at a time the interest of the prosecutor
tallies with that of the prosecutor and where the
prosecutor has been relied on to pro’ect tliis interest,
and also to prove the guilt of the defendant, one may
therefore ask, who then ensures whether in doing this
the prosecutor satisfies the complainant-qua-victims'
yearnings in the same way as trying to ensure the
enforcemcnt of law function of his officer. It is hereby
subinitted that the criminal justice process in Nigeria
fails to ensure that effectiveness and the efficicncy of the

Section 300(2) AGA 2015.
Section 301 AGA 2015.

282



U otoi OU|«Se OUwyar

prosecution protccting the intercst of thc complainant-
gua-victim and balancing this function with the
enforcement of the law function which is his priniary
and main function in the Nigeria criminal law and
procedure.

Furthermore, the Administration of Criminal Justice
Act provides theopportunity for thc defendant to present
a no case to answecr after thc casc of the prosecution and
heforc the defendaut's case begins. The Act provides:

The court may, on its own molion or on the
application by thc flrfeiidant. after hearing the
evidence ofthc prosecution, whcre it considers that
the evidence against the defendant or any of
several defendants is not sufficient to justify the
continuation of the trial, rccord a finding of not
guilty in rcspcct of the defendant without calling
on him or them to enter his or their defense and
the defendant shall accordingly he discharged and
the court shall then call on the remaining

defendant, if any to enter his defence*:.

At this point, the court will servr thc interest of justice
to fall back on the victim participation by calling on the
victims to inake presentation in terms of objecting to
the no case to answer by the defendant or to present his
claim for thc possiblc compcnsation by the defendant.
But the criminal justice process in Nigeria does not
recognise this as it is under the International Criminal
Court (ICC).

Section 302 AGA 2015.
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Couviction of the defendant

At the conclusion of every criminal trial, the verdict
will either be guilty or not guiltv Conviction of the
defendant therefore means that the defendant is guilty
of the offence. Under the Administration of Criminal
Justice Act, conviction is an act of adjudging a person
who has been Standing trial for offence to be guilty of a
punishable offence8 It isstatutory that conviction must
come before sentencing although some judges however
do not follow the rule; thus, in the case of Oyediran V
the Republic, the Judge did not convict the accused on
some ofthe counts before passing the sentence, the Apeal
court declared the sentence null and void. It was also
held in that case that where there are more than one
accused, a separate verdict must be returned in respect
of each accused person®

Once there is conviction, the Judges gives audicnce to
the accused or bis legal representatives or any person
interested to speak on behalf of the accused. He may
plead especiallv as to bis character or where he is a first
offender or the age of the accused. This is what is known
as allocutus. The number and the age of dependant on
the accused can also form pari of the allocutus.

The Act provides:

See lyalekhue V. Omoregbe (1991) 3NWIR pt. 177 at 194.
Ibid. See also the case of Bankoie V State (1980) 1 NCR 334; Police V
Yesufu (1960) UR 140.
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This provision under this Act does not also take into
considcration the interest of the complainant-qua-
victim. The provision above is one of the lopsided
situations against the interest of thc victims. Thcre is
no reason why the Act cannot aiso provide for the
protection of the victim's concerns and interest at thal
The Act only later al the
sentencing stage, remembers that wherc there is an
accused there also should be a victim (whether direct
primary. indirect or secondary victim). Thus the Act

stage of the proceedings.
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Where the finding is guilty thc couvict shall, where
hc has not previously called any witnesscs to
character, bc asked whether he wishes lo call any
wilnesses and after the witnesses, if any, have been
heard he shall be asked whether he dcsirc to makc
any Statement or produce any neccssary evidcnce
or informalion in mitigation of punishment in
accordancc with section 311(3) of this Act

States that...

91

Where ihe provisionsof section 3100 f thisact havc
been complied with, the court may pass sentencc
on the convict or adjourn to considcr and
detcrmine thc scntcnce and shall then announce

thc scntence in open court9l

Section 310(1) of AGA 2015.
Section 311(1) of AGA 2015.
Section 311(2)(b) of AGA 2015
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The Act, in remembering that there is also the victim
whose interest has to be taken care of provides further
that:

(a) .Thecourt shall, in pronouncing sentence, consider
the following factors in addition to section 239
and 240 of this Act,

(b) .The interest of the victim, the convicts and the
community®

Although the inclusions of the sub section (b) of the
section 311(2) is very novel but the suhsection should
have been includcd also at the conviction stage of the
criminal process. This is hecause the ‘interest of the
victim to be considered by the court is only possible if
the accused is already pronounced guilty that is, after he
has been convicted and not before. So the Situation is
that whatever clairn or interest of the victim presented
to the court at the scntencing stage would amount to
nothing if the accused has been found not to be guilty
and thercforc discharged and acquitted.

Again, the Act provides that a court has power to
award compensation to a victim thus:-

Notwithstauding the limit of its civil or criminal
Jurisdiction, a court has power in delivering its
judgeinonl to award to a victim commonsurate
compensation by the defendant or any olhcr
person or the state™3

w  Section 311(2)(b) of ACJA 2015.
Section 314(1) of A
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The question which readilv «x»xnun lo iiilnd 1» iimi th*
compensation provided for by sectiou 31 I( 1) «x»mild lo- =
compensation based on no Claims froni lim vlctliii h liii
have not been allowed any participalion lo prenciil «mv
claim or any special interest worthy of heilig prnlecled
by the court. It is bereby suggesled llial Mich «
compensation would be a compensation atwemml froni A
unilateral opinion of the judge which is nol bnaed on
any finding from the presentation of the victim binmeir
but assessed outside him, because be was never allowed
to present any claim during the trial. Thisis uiilike wlial
operates at the International Criminal Court wlirrt* ihr
victim is allowed to participate from the beginmug ol
the criminal process that is, investigation slage lo lIn-
end of the process througb trial stage to the rcparalion
stage which is the post-trial stage of the criminal process.
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by thc court and in a manner which is not
prcjudicial to or inconsislent with the rights of
thc accused and a fair and impartial trial. Such
vicws and concerns may be prescntcd by ihe legal
representatives of the victim whcre the court
considcrs it appropriated in accordance with the

Rules of Procedure and Evidcncel

From thc provisions cited above, acritical look revealt*
tbat thc provisions is not only a general provision for
the victim«' participation at all stages of the procecdingn
hut also secks to ensure the balancing of the pot of the
tripartite interest of justice, that is, interest of justice
as it rclates to the prosecutor, the victim and the
defendant2

Again. article 68(3) cited above also specifies certain
circumstanccs under which the victims may participate,
more particularly the Hule of Procedure and Evidence
provides that victims have an absolute right to attend
trial proceedings of thc court3while thc rule gives a
discretionary right to participate in some specific
circumstances4here. Under this rule, thc victim may put
guestions to thc accused, to the witness and or to the
experts during the trial. Specifically, rule 91(3)(a) of the

1 Article 68(3) of the Rome Statute of the International Criminal Court
henceforth to be known as RS ICC.

The Balancing of the Tripartite Interest of lustlce as »t concerns the
Nigerian Criminal Justice System in the justice Interest of the accused
(defence) the Society (State) and that of the victim. This is what is
popularly known in Nigeria as three way traffic of justice.

* Rule 91(2) International Criminal Court Rules of Procedure and Evidence
hence forth to be known as ICC RPE.
. Rule 91(3)(a) ICC RPE.
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Itiil« of Proccdure and Evidence of the ICC providea
ili.il....

Whcn a legal rcprescntative attcnds and
participates in accordance with thcse rulcs, and
wishes to questions a witncss, including
guestioning under ihe Rulc9 67 and 68, an experl
or the accused, the legal represcntativc must make
application to the chambcr. The chambcr may
require the legal representative to provide awritten
note of the questions and in that casc the guestions
shall he communicatcd to the proseculor and if
appropriate, the defcnce, who shall he allowed to
make ohservations within a time limil set hy the

chambcr'.

I'lie victini participation at the pre-trial stage

The Statute further provides for an opportunity for
llic victim to also make representation before the court
at any stage of the court's proceedings even at the pre-
irial stage6. The Rome Statute docs not stop at the trial
and post trial stages of the proceedings of the court it
also provides that the victim has absolute rights to be
heard before the court makes or pronounce any decisions
on the reparation7. Furthermore, the Statute makes
Provision for the victim's right to intervone during any
appeal where the interest of the victim is involved,
especially conceruing reparation Order by the court8e

e Arlicle 15(3) Rome Statute.
Artide 75(3) Rome Statute.
« Artide 82(4) Rome Statute.
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The above provisions of the Rome Statutes of tii
International Criminal Court as well as its Rulcs ol
Procedure and Evidence, which is the main rule for (li
practice direction of the court give the victim blanl
and unparalleled opportunities to be part and parcel
any proceedings of the court like the accused. It coul
also bc observed that under the International Crii
Court, victims are given the opportunity to have lgj
representation which is separate and separated from tl
prosecution'. The observation here is that under the R
the prosecutor is endowed with the mandate of
enforcement of the law functions of the court while tin
victim's interest and concerns are left for the victinT»
legal representative to ensure as his solc mandate and
functions1n

It is not surprising therefore, to see most times wherr
there are objections against the participation of thr
victim at some stages of the court proceedings by the
prosecutor. The obvious implication of this is that under
the ICC, the observation that most times the interest of
the prosecutor and that of the victim do not align at all,
in fact, under the ICC it became very obvious that most*

* Rule 90(1) ICC RPE which provides that victims have the right to be legalty
represented in the ICC proceedings.
Rule 90(6) ICC RPE also provides for the right of a victim to choose an
approprlately qualified legal representative. See also Rule 22(1) ICC
RPE.
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«lifii than not, the interest of the prosecutor may be
=liMTily oppositc to that of the victims1l

Il is hereby submitted that these observations uhich

bocoming glaring under the Nigeria criminal justice
piorcss need to be addressed in line with what operates
under the ICC. As a matter of law and practice, the ICC
en.stires the ‘distinct interest’ of the relevant victims as
provided for under Article 68(1) of the Home Statute,
u lirnever the victim's right to legal representative is to
I implemented and enforced. Thus the Statute providcs:

“The courl sliall take appropriate measures lo
protect the safety. physical and psyrhological well
heilig, dignity and privacy of victims and
witnesses. In so doing, the court sliall have regard
lo all relevant factors, including age, gender as
defmed in Article 7, paragraph 3, and herewith the
naturc of the crime, in particular, but not limited
lo where the criinc involves several or gender
violence or violence against children. The
prosecutor sliall take such measures particularly
during the iuvestigation and prosecution of such
crime. These measures shall not he prejndicial to
or inconsistent with the right of the accused and a
fair and impartial triall3

M  The Situation in the Democratic Republic of the Congo aptly demonstrates
this among several others. Where in the case of the Prosecutor V. Thomas
Lubanga Dyilo, the prosecution’s objected to the application by the
victims to participate at the pre-trial stage of the proceeding of the
court See (DRC: Situation participation decision-9/XX)I/)6 to 9fioo186
of June 6. 2006 Doc No; ICC-01/*-01/)6.

Ju Article 68(1) Rome Statute.
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The Rule of Proccdure and Evidence further provides
the opportunity and acccss to legal representative by
the victim who may not bc ablc to afford the legal
representative provided for him by the court. The office
of the registrar of the court is saddled with this
responsibility and therefore is enjoined by the rule to
take all “rcasonable Steps” to ensure that victims are
provided with assistance, including financial assistance
to a victim or group of victims who lack the necessary
means to pay for a common legal representative chosen
by the court1d

The functions above arc performed by the Legal Aid
Council of Nigeria for the accused who may not be
financially capablc to get a legal representative for his
defence. Such assistance as we have it under the ICC for
the victim is not available under the Nigerian Criminal
Justice System. Again under the ICC, Statute and the
RPE the victims are no longer treated merely as witnesscs
as it is the Situation under the Nigerian criminal justice
System. The Statute which spccifically provides for victim
to participate in the proceeding of the court either
directly or indirectly through legal representative is
basically to serve a number of purposes. Firstly, the
victims' participation model of the ICC is entrenched in
the Operation of the court in Order to ensure that the
interest of the victims within the criminal process is

See Rule 90(4) and (5) ICC RPE. Thls mandate Is akin lo the mandate
exercise by the Legal Aid Council Under the Nigerian Criminal Justice
System. However Legal Aid Council is only for the accused.
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adequately and satisfactorily protectcd. S-.«.ndI\. ihr
entrenchment of the victim's participation model in ihr
ICC also cnsures that accountability and transparencv is
attained in the function of the court and cnsures that
the prosecutor's actio»» » generally opcnly transparent.
Thirdly, true participation in all stages of the proceedings
cnsures that victims’ right to justice hcfore the court is
attained satisfactorily®

Under the criminal justice System in Nigeria none of
the three basic tenets of open and transparent criminal
justice dclivery is present, and this has serious negative
impact on the criminal justice delivery of the courts in
Nigeria. It is hereby, therefor*. submitted that, for there
lo bc achangc of directions in the criminaljustice delivery
positively towards the victims in Nigeria, the three tenets
of criminal justice delivery, should be implemcnted
ihrough review of our relevant Statute.

The prosecutor, under the ICC whosc mandate it is to
cnsure the enforcement of the laws and pnnciples of the
court, is under Obligation to take into consideration the
overall interest of the victin.s in the exercisc of this
mandate and function *ith respect to investigation under
Ilic pre-trial »tage of the court proceedings.

Thus, Article 54(1) provides that the prosecutor

xliould:4

14 Donat-Cattin, 0 (1999) Article 68 in Trifferer 0. (Ed) Commentaries on
the Rome Statute of th« International Criminal Court: Observers Notes,

article by article 873.
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Take appropriatc mcasures l« ensurc ihe cffcctive
investigatiou and proseculion of crirnc witliiu tlie
Jurisdiction of the court, and in doing so, rcspect
the interest and personal eircuinslances of the
victims and witnesses, including age, gender as
dcfined in Article 7 paragraph (3) and health and
takc into account the nature ofcrime, in particular
whcre it invoives sexual violence, gender violcnce
or violence against childrenl.

The victims’ purticipation at the trial »tage

Under the ICC, whenever the case is expccted to go
into full trial, victims of crime are afforded the
opportunities to participate fully throughout the trial
through their legal representatives who are permitted to
make and present oral or and written Submission. By
this opportunity, the implication is that throughout the
trial proper, under the ICC victims are not expected to
bc or act merely as witness. Thus, Rule of Procedure
and Evidence provides:

Suhject to the provisions of sub-Ttule 2 (of lliis
rule) the chambcr shall then specify the
proceedings and manner in which purticipation is

considcrcd appropriate, which may includc
making opening and cloSiNg s cacem cn s 16

u Article 54(1) Rome Statute.
Rule 89(1) ICC RPE.
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In line with thc above rule, thc Pre-Trial Chambers
(PTC) bas ruled in some of the cases before the court on
Ilie full Interpretation of the rule. The ruling of the PTC
is to the effect tbat the drafter of the Rule 89(1) ICC,
RPE intended the broad and wide participation of the
victims in the proceedings of the court. It is also
noteworthy that the PTC in the case of Thomas Lubanga
Dylo, the decision which goes a long way in affirming
the right for the victims also ensurcs that the right is
guaranteedl’

Furthermore, Rule 89, as well as Rule 91 provide for
the mode of participation of the victims and regulate
the manner of thc victims' legal representatives’
participations in the trial before the court. Thus, Rule
91(2) ICC RPEstipulates that....

A legal reprcsnitalive of ihr viclitn sliall be
entitled to altend and participale in the
proceedings in accordance with the terms of the
ruling of thc chamber and any modification
thereof given under Hulcs 89 and CO. This shall
include participation in hearing unless in thc
circumstance» of thc case. the chamber couccrned
isof theviewthal the representative’s Intervention
should be coiifincd to writteu observulion or

w This Is contained In the Situation In the Democratic Republlc of Congo
(Prosecutor V Thomas Lubanga Dylo). Oedston arrangements for
participation of victims at the Conflrmatlon Hearing of 22, September,
2006 at 6 in which PTC confirmed that victims have a right to make opening
and closing Statements at proceedings in which they are allowed to
participate.
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submissions. The prosecutor and tlie dcfence shall
bc allowcd to rcply to any oral or written
obscrvations by the legal representations for the
victimeZ.

From the Rule 91 cited above, it could be observed
that the right of the victim’s legal representative is
discretional. However, acareful reading of the rule will
reveal that from the couching of the Rule, there is a
presumption that there will always be room for the
participation of the legal representative of the victims
at the hearings of the case that concerns the particular
victiinsexcept and unless the chamber decides otherwise.
What is however very clear under the ICC during any
trial bcfore it is that victims™ legal reprcsentatives are
entitled to participate in the hearing and when they
pariicipatc, they may put question to the witness, the
expert or cven the accusedl It isalso very obvious from
the Ictters and spirit of the provision that the trial
chamber ismandated to regulate the mode of intervention
during the hcar.ng by the victims' legal represcnt :tive.
For example, the trial chamber is mandated in regulating
the mode the victims' legal reprcsentatives' take into
consideration, the stage of the proceedings, the right of
the accuscd. the interests of the witncsses, the need for a
fair, impartial and expeditious trial2) Thisconsideration*

Rule91(2
** Rule 91(3)
" Rule 91(I)(

) ICC RPE.
(a) ICC RPE
b) ICC RPE.
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is in consonance with the purport of the Article 68(3) of
the Statute which provides generaily for the victims'
participation at any Stage of the proccedings.

At the trial stage, another way by which the legal
representation can participate in the proceedings before
the court as provided for under Rule 91(2) ICC RPE is
through observations or Submission, a critical
Interpretation of the rule reveals that Counsel to the
victim, is allowed to comment althougli in writing, on
the presentation and submissions of the defence and the
prosecutor before the court. This may mean that at cvcry
presentation by the defence and the prosecutor on any
area touching the general or specific interest of the
victims, the victims' legal representative is allowed to
intervene and make observations and Submission.

The above scenario isnot so under the Nigeria criminal
justice System, where during the hearing of a criminal
case a victim, who is not empowered to have any legal
representative, is not allowed any participation beyond
merely being a witness for the prosecutor.

The victims' participation at the post trial stage

Another area of victims' participations under the ICC
is the entrenchment of the provision for ensuring the
victims' right to reparation. Reparation, from how it is
framed in the Statute, generaily means the repair ofsome
past damages or the act of putting the victim back to
where he would have beeil had the wrong done to him
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not occurred. For the victims of international crime,
the main focus for ensuring rcparation as put in place by
the Rome Statute are the court itself and the Victims
Trust Fund (VTF). For the court's mandate on
reparation, Article 75, establishes the victim’s right to
reparation providing in pari that__

The court sliall cstablish principles rclating to
reparation to, or in respcct of victims, including
restitution, compensation and rehabilitations'l

The implication of the provision is that the right to
the victims' reparation is statutorily entrenched under
the ICC.

The provision for the Victims Trust Fund (VTF) is
contained under Articlc 79 to the effect that, it crcate»
the Victims Trust Fund for the benefit of the victims of
international crime within the jurisdiction of the court”
as well as for the families of such victims23. Under this
provision, the court is required to ...

detcrmiuc the scope and extent of any damage,
loss and injury to, or in rcspecl, of victims and
will state the principles on which it is acting24a

Article 75 Rome Statute.
" Article 79(1) Rome Statute.
“ Article 75(2) Rome Statute.
14Article 75(2) Rome Statute.
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~ hcn the court does this and the principlc is so
determined, the court is then empowered to make an
order directly against a convicted person specifying
appropriate reparations for the victims concerned:4.

Reparation as it is provided for uuder the ICC is not
only novel but it is all cncompassing in the sense that it
does not involve the victims' needs alone but also the
victims' families. Under the ICC, it is elaborate to the
eextent that the reparation for the victims also includcs
Institution, coinpcnsation and rehabilitation. It is
llierefore safe to submit that reparation as it is used in
ilic Rome Statute is a genuine term representing all or
many types of redress, whether material or non-matcrial.
In this way one may say that, restitutio», compensation
M well as rehabilitation, each, covers some particular
='| »ectsof the gencric term, reparation. : 'nder the Nigeria
eriminal justice System, the mention o f compensation in
ertion 314 of ACJA is merely for the court to uward
<"inpensation to the victiin and nothing more. This
Provision does not represent a positive step towards
eparation for the victims of crime, since the victims are

allowed to make claims whether on their own or
ilimugh their legal representatives during tbc tnal as it
= mider the ICC.

Here it is often posslble for the Court to grant reparation elther as a
result of the request by the victims or by the Court** own molton.
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Victims’ rights uudcr the United Nations dcclaration on
basic principles ofjustice for victimsofcrime and abuse
of power

In 1985, the United Nations General Assembly adopted
the declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power. This “ Magna Carta’'*for
victims is the cornerstone of UN efforts to recognise the
necds and interest of victimsZ The declaration dcfincs
who the victims of crime are and it recognises that a
crime is not just against the state but also inflicts loss,
injury and psychological trauma on its immediate
individual victims and their familiesZ. The resolution to
adopt the declaration was agreed by all governments
globally of the need to reduce victimisation and
iinplemcnt the principles but little action followcd either
nationally or internationally2 Howcver, in 1999, the
United Nations adopted a guidc for policy makers on
the implementation of the declarationX This was
designed for policy makers from government agencies
responsible forjustice, policing, social wellL.re, health and
local government. It sets out Standards against which

K. Waller 1. 2003. Crime Victims, Doing Justice to Their Support and Protection.
European Institute for Crime Prevention and Control, affiliated with
the United Nations. Helsinki. Publication Serles. 39 Retrieved 31” July,
2016 from http://www.gifre.org.
ibid at p. 22.

Wilson J. K. 2013. The Praeger Handbook of Victimology. Ed. Janet Wilson.
California: Greenwood Publishing Group 32.

Handbook on Justice for Victims. 1999, United Nations Office for Drug
Control and Crime Prevention, New York; Center for International Crime
Prevention. p.2S.
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jurisdictions can assess their own practices and evaluale
what changcs are needed. It proposes innovative wavs
through which Services and programmes can be
financedq
The victims that suffer directly or indirectly from
violations of criminal laws and abuse of power, are
recognised mainly by the UN Declaration on the Basic
Principles of Justicc for Victims of Crime and Abuse of
Power which in a nutshell says the rights of victims
iucludes the need to bc treated with rcspcct and
recognition. the right to be referred to adequate support
Services, the right to rcceivc information about the
progress o* the casc, the right to hc present and give
input to the dccision making, the right to counsel, the
right to protection of phvsical safety and privacy, and
the right to compensation from hoth the offender and
the state. Other rights of the crime victims include but
is not limited to the following:
(a) To be notified of proccedings and the Status of
the defendant.
(b) To bc present during the criminal justicc
proceedings.
(c) To make a Statement, that is, claims at sentencing
and to rcccive restitution from aconvicted offender.
(d) To be consulted before a case is dismissed or plea
agreement entered.
(e) To a speedy trial.

* |bid al p. 22
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(f) To keep the victims’ contact informationi
confidential .3
Since the adoption of thc dcclaration, the United
Nations has taken a number of Steps to foster it*
inipicmentation worldwide. These efforts have largel)
been spearheaded by thc UN Commission on crimi
prevention and criminal justice, which mcets once a year
in Vienna, Austria. It was in one of the meetings that
the commission adopted a resolution calling for the
development of an international victim assistancc
training manual to help countries worldwide develop
programmcs for victimsof Crime2 Other United Nations
efforts to address victims’ issues include:
(1). Fourth United Nations Conference on Women.
In 1995, the fourth United Nations Conference on
Women in Beijing, China was a significant Step
forward in the International arena for victims of
doinestic violence. Former America first lady,
Hilary Clinton’s message was heard around the
globe when she said, “it is a violation of human
rights when individual women arc raped in their
communities and when thousands of women are
subjectcd to rape as tactics or price of war. It isa
violation of human right when a leading cause of%

Paragraphs 17.18, 19 etc of the United Nations Basic Principles of Justice
for Victims of Crime and Abusc of Power.

n International Issues in Victim Assistance 2002. Victim Assistance
Academy retrieved 15h August, 2016 from http://

www.victimasslstanceprQnrammes.grjt/htmj.
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death worldwide among women ages fourtecn to
forty four is thc violence they are subjected to in
their own homes. If there is one message that
echoes forth from this Conference, it is that human
rights are women'’s rights...and women'’s rights are
human rights33

(2). Crime Prevention and Human Rights, the work
of United Nations in prcventing abusc of power
and violations of human rights is long Standing,
and among the results have becn the universal
dcclaration of human rights, the international
covenant on civil and political rights, the
convention on thc prevention and punishmcnt of
the crime of genocidc, the convention on the
protection of all persons from bcing subjected to
torture and othcr crucl, inhuman or degrading
treatment or punishment, thc convention on the
rights of thc child, and the convention on
elimination of all forins of discrimination against
women. The United Nations has also developed
international guidelines to reduce abuses against
the elderly, the handicapped and the mentally ill
and has drafted basic principles and guidelines on
thc reparation of victims of gross violation ofl

1 Ibid. The Conference final document, the Platform for Actlon is a powerful
and Progressive Statement about the Empowerment of Women and the

Imperative to Eliminate Violence Against Women in all forms.
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human rights and humanitarian lawM

It is noteworthy here that the 1985 Declaration of
Basic Principles of Justice for victims of crime and abuse
of power has become a landmark document and has
served as the basis for victim services reform at national
and local levcls” . One of the projects that resulted from
this dcclaration is the International Victimologv Website
(IVW). The IVW is to facilitate the implementation of
the UN Declaration of basic principles of justice for
victims of criinc and abuse of power3

Another international Organisation that specifically
addresses victims' issues is the World Society of
Victimologv, a nonprofit. nongovernmental Organisation
with members from around the world brought together
by their mutual concern for victims. The purposes of
the World Society of Victimologv are to promote
rcsearch on victims and victim assistance, to advocate
their intercsts thoughout the world to cncouragc
intcrdisciplinary and comparative research invictimologv
and to advance the Cooperation of international, regional,
and local agencies, groups and individuals concerned with
the problems of victims3r.

M International issues In Victim Assistance 2002. Victim Assistance Academy
Retrieve Is" August. 2016 from http://
www.victirnassistanccprogrammes.org/htmL

* Ibid p. 20.

“ Karmen A. 2010 Crime Victims: An Introductlon to Victimologv 7' Edition.
U.S. A Wardsworth Cengage Learning. 112.

Canada. the United Kingdom. Goodey J. 2005. Victims and Victimologv:
research, Practice and Policy I" ed . England: Pearson Education limited
p 22.
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Programmes for victims of crime in other jurisdictions
Tlic last twcnty years has witnessed an unprecedcnted
development in the field of victim Services. The expansion
of scrvicc programmes for victims o f crime inthe United
States, Canada, the United Kingdom and many other
countries has been nothing sliort of phcnomcnalll In
1990, Davis and Henley®estimated the number of victim
scrvicc programmes in the United States to be in cxcess
of 5000. whereas 20 vears earlier, there had been none.
Most assistance programmes, particularly thosc
lioused in policc departments refer victims according to
ihcir needs to existing Services within the community.
Somc also providc victims with urgently needed hclp,
replacing a broken window. damaged lock, fixing a
vandaliscd car, driving, cleaning, shopping, heiping with
ehildren and so forth. There are programmes that provide
special assistance to certain categories of victims, for
exainple, victims of rapc, child victiins ofsexual assuult,
victims of familv violence and so on. Rapc crisis Centers
and shcltcrs for battered women are currcntly operating
in many placcs. Overall, however, inost of the Services
provided to crime victims by victims assistance
programmes are information and moral support. The
rssenccof these programmes is to help variouscatcgories

Wilson J. K. 2013. The Praeger Handbook of Victimology, Ed. Janet
Wilson. California: Greenwood Publishing Group 32.

Handbook on Justice for Victims. 1999. United Nations Office for Drug
Controland Crime Prevention. New York; Center forInterrational Crime

Prevention. p.25.
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of victims deal with their Situation and case the blrden
they may be carrying.

Victim conipensations

One of the primary goals of victim advocates has bcen
to lobby for Icgislation creating crime victim
corapensation programmes. As a rcsult of such
Icgislation, the victim ordinarily receives compensation
from the state to pay for damages associated with the
crime. Rarely are two compensation schcmes alike,
however, many States programme suffer from a lack of
both adequate funding and proper Organisation with the
criminal justice System. Compensation may be provided
for medical bills, loss of wages, loss of future earnings
and counselling. In the case of death, the victims'
survivors may receive burial expenses and aid for loss of
supportdi

The British experience with state compensation for
persons injured in violent crime is important because it
has existed for nearly forty years, using criteria similar
to the civil courts. However, it has heen the subject of
evaluation”. As far back as 1964 the Government
established a non departmental public bodv - the Criminal
Injuries Compensation Board (CICB) to award
compensation from the government to victims of crime

40 Siegel I. J. 2005. Criminology: The Core, 2'* ed. Thomson Wadson:
University of Massachusetts, p. 179.

41 Shapland J. Willmore J. & Duff p. 1985 Victims in the Criminal Justice
System Aldershot: Gower Publishing Company Limited, p.144.
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=f violencc based on the damagcs that ihey would have
bcen awarded in a civil claim.

The programmc was introduced to provide an
acknowledgement of society's sympathy for blameless
victims of violence who cooperated with the Police and
Ilie courts. The awards are made to people who have
hecn victims of a violent crime or those injured trying
lo catch offendcrs or prevcent crime. In 1996, the scheme
was re-organised into thecriminal injuries compensation
authority (CICA). For victims to be eligible for
compensation, the Police must bc involvedand must have
provided some assistance in contacting the authority4

Several govemmecnts all over the globe for instacce, in
Kurope, Australia, Canada and New Zcaland have
launched national crime prevention strategies in an effort
lo reduce risk of victimisation. One of the most
comprehensive schemes is contained in the Crime and
Disorder Act adopted in 1988 in England43 This acl
cstablished a Youth Justice Board lo manage the efforts
to prevent and rehabilitatc young offenders, but also
rcquires every local govermnent and police Service to
cstablish a local crime prevention plan. The new strategy
rccogniscs that crime has multiple causcs and so can only

u  Crimindl Injuries Compensation Authority retrieved 15* 2016, from http:/
/www .cica.gov.uk.
Handbook on Justice for Victims 1999. United Nations Office for Drug
Control and Crime Prevention. New York: Center for International Crime

Prevention. p. 215.
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be reduced by mobilisingschools, police, family and other
agencies to tackle those causes in a systematic manner4
The British and American networks for victirn supporl
and assistance, according to a study carried out by
scholars, have beeil extra ordinarily succcssful, because
of the profcssional and dynamic lcadcrsbip of their
cxecutivc directors. In cssence, the initial victim supporl
Scheines in the United Kingdom were evaluated to assess
the extent to which they meet the needs ofvictims4

Victim /offender reeonciliation program

The victim/offender reeonciliation programme isaiined
at promoting direct communication with victim and
offender. The victim isgivenopportunity to ask questions
to address the emotional trauma caused by the
Commission of the crime and its aftermath and scck
reparations. Victim /offender mediation programmes have
becorne increasingly populéar in the United States, whcre
they began primarily in the rnid-west with a handIn! of
programmes. in the late seventies and early cighties. By
1898, such programmes were reported operating in at
least 42 differentjurisdictions across the United States,

Paranjape N. V. 2011 CrimInology and Pcnology with Victimology. 15 ed.
Allahabad: Central law Publications pp. 132.

Magulrc M. & Umbeit C. 1987. The Effects of Crime and the Work of Victim
Support Schemes Aldershot: Gowcr Publishing limited, p. 125.

Gehm J. R. 2010. Vitim Offender Mediation Programmes: An Exploration
of Practice and Theoretical Frameworks; Western Criminology review.
15.1: 111. Retrieved 10"1August. 2016 from http://wer.ionoma.edu/vinl/
gehm.html.
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are now opcrating in Canada, West Germany,
= "eelaiid and New Zcaland4
Kased on a Foundation of restorative justice values,
i Infindividual oFfendcr and his or her victim(s) arebrought
=»gelher to talk; they are joined by various
mprrscntations of the cominunity who have a stike in
mn resolution. In modern Version, such renrcscntatives
mav include the police, teachers, parents and peers. The
"e'live Amcricans, traditional Lakota and Dakota people
=iiiplov asimilar modcl4/. Today, there are victim/offendcr
mediation programmes in more than 300 communitics
*I'e United States, involving thousands of cases each
\rarw. Victim offender mediation is a process that
provides interested victims (primarily thoscof property
=rimes and minor assaults) the opportunitv to mect their
offender in a safe and structured setting. The goal is to
liold offenders directly accountablc for their behaviour
uhile providing important support and assistancc to
victims4*.

Gchm I. R 2010. VItim Offender Mediation Programmes: An Exploration
of Practlce and Theoretical Framework»; Western Crimmology review
1S.1: 111 Retrieved 10" August. 2016 from httpV/wer sonoma edu/vint/

gehm.html.
Marty P. 2000. Crime and Punishment: Can Mediation Produce Restorative

Justice for Victims and Offenders? Retrieved 10" August, 2016 from
http://wwwvorp.com/articles/crime.hml.
Maguire M. 1991. Th« needs and rights of Victims of Cr»"I*- ¢,,me and
Justice; A review of research 14.2: pp. 363 - 433 Chicago: the Chicago
University Press.

* Coates R 0 & Gehm J. 1989. An Empincal Assessment: Mediation and
Cnminal Justice eds. M. Whght & B. Galaway. London. England: Sage
Publications 251 - 163.
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It can be deduced from thc foregoing that thc chance
to confront the offender psychologically affords the
victims two important expericnccs:-

(1) . Release of anger, fear and painful infliction by

the offender.

(2) . Perhaps an apology from the offender to the

victim.

Tliese two expcricnces havc been shown to have
important and physical effects for both the victims and
thc perpetrator of crimes but it is pertinent to notc that,
no single one is appropriate for all crimes. In all cases, it
must bc prescnted as a voluntary choicc to thc victim.
Althougli the process is onc that involvcs a trained
mediator, it is quite different from mediation as practised
in civil or coinmercial disputes. The parties involved arc
not disputants nor of similar Status. Also, the process is
not primarily focused on reaching a Settlement although
most sessions do and might result in a signed restitutiou
agreement. 1 isbecause of tliese fundamental diffcrences
with Standard mediation practices that sonie programmes
call the process a Victim Offender”“ Dialogue”, * Meeting"
or “Conference"3)

Currently, there are more than 290 victim offender
mediation programmes in the United States and more
than 500 in Europe, with majority of mediation sessions

*

Sustac Z. D. Mediation In the Criminal Law. Retrieved 10™ August. 2016
frem http:// www/mediate.com/articles/5tJStacZ3.cfm.
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involviug juvenile offenders. Howcver, the programme is
also occasionally used with adults andeven in very serious
violent cascssl.

There is no such programme in Nigeria and it is
anxiously anticipated to Start in Nigeria. It is the belief
that such programmes can bring about a reduction in
crime rates that are mainly perpetrated by youths who
after bcing incarccrated by the formal criminal justice
System come out worse that lliey went in. Thus, a
programme like this will not only give offenders
opportunity to make amend to their victiins, it also helps
the offenders to overcome their guilt which in turn will
iinpact their emotional well being and lesscn the chance
of such offenders returning to a life of crime upon
rejoining the society.

Victim assistance programmes

This programme establishes crime victim fund
supported by all fines collected from persons who have
bee». convicted of offense against ihe United Stales
(cxccpt for fines that have been spccifically designed for
certain accounts such as Postal Services Fund) to provide
information and aid to persons who have suffered direct
physical, emotional or pecuniary harm as a result of

Ibid (scc gcnerally).
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Commission of a crime. All 50 States have governmenl
funded entities that provide Services to crime victims’'.

Victiin inipact panels

This programnic was first introduccd by Motlin
Against Drunk Driving (MADD), a non-governmenlal
cbaritable Organisation founded in 1980 by Canadx
Lightncr aftcr her danghter, Cari was killed by a repr.H
drunk driving offender53 This programme was fii =
initiated in 1982. MADD feit that it was critical tochaii"«
the generativ accepted attitude that :ncidents and drall«
involving drunk driving wcrc “accidcnts” ratlirr tli.m
criines. They believcd that a kcy component of clian”™m
attitudcs was to confront drunk driving with first hau
tcstimony from thc victims of drunken driving crnsli«

The panel provides a forum for crime victims io i« Il .
group of offenders about the impact of thc crime......
thcir lives and on the lives of their families, frieuds .«ees*

M Grace M. T. 2000. Cfimmal Alternative Olsputc resolution. K. =
Justice, Respecting Rcsponsibility and Renewing Public Norm-. i . .. « i
10" August. 2016 from http://digltalcom monslawum arYlLim| . «.
viewcontent.egi?article=1017&conte*t«student.
Mawby R. 2007. Public Sector Services and the Victim of Crime Il...n ~ *
of Victims and Vlictimologv Ed. S. Walklate. Cullompton i
Publishing. Chapter 8.

il Restorative Justice Online: Victim Offender Panels Retrievml tu *1
2016 fromhttp://www.restorativcjustice.org/univcrsitycl.iv.i.. 1si
introduction/tutorial-introduction-torestorative-justic«7 ] u.
panels.
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neighbours. The panel typically involves three or four
victim Speakers, each of who, spends ahout 15 minutes
lelling their story in non-judgcmental. non-blaming
iliunncr with the aim of making offenders understand
impact of their crime on victims, educating thein
und making them acknowledge their responsibility®h
Il is obvious that the purpose of the panel is for the
victim to speak, rather than for the victims and offenders
Inengage in a dialoguc. As a result of positive fcedback
Iroin both the victims and the offenders who have
pnrticipatcd in drunk driving panels, 'his strategy bas
heen used with other crimcs such as property crimes,
pliysical assault, domestic violence, child abuse, clder
sbuHC and homicide (the survivors serve as panelists) in
ihr United States™. Attendancc by offenders is often
enurl ordered.
I'Voin the above, it can bc dcduccd that the victim
impact panel aims at:
m (i).helping the offenders understand the impact of
their crimes on victims and countrics;
(if). providing victims with astructured positive outlet
to share the personal experiences and to educate
offenders, justice professionals and others about

Shapland J. 1986. Victims Assistance and the Crimlnal Justice System:
The Victim’s Perspective. From Crime Policy to Victim Policy: Reorienting
the Justice System Ed. Fattah E. A. London: Macmillan Press p. 240.
Wilson J. K. 2013. The Praeger Handbook of Victimology. California:
Greenwood Publishing Group p. 30.
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the physical, emotional and financial consequences
of crime; and

(iii). raising the individual and country awareness of
the short and long term irnpacts of crime.

A rcscarch study of victims who spoke on the victim
impact panels to drivers found that 82 percent of victims
who told their stories to offcnders said that speaking
aided thcm in their recovery. Ten percent feit they were
neither helped nor harmed by the experience and 8
percent feit the experience had been harmful to them’7.
On the other hand, most offcnders who complete
evaluations after listening to a victiin impact panel
indicate their experience were positive and educational
and contributed to a change in their attitudes and
perccptions about their crimes3)

Victim impact Statement

Most jurisdictions allow victims to make an impact
Statement before the sentencing judge. This gives the
victim an opportunity to teil hisor her experiences and
describe the ordeal. In the case of a murder trial, the
surviving family can recount the effect the crime has had
on their lives and wcll-bcing® The effect of victim/witness

Restorative lustice Online: Victim Offender Panels Retrieved 10°" August,
2016 from http://www.restorative justice.org/univcrsity.org/university/
o1/introduction/tutorial-introduction-to-restorative-justice/processes/
panels.
Ibid. (see generally).

w Paync V. Tennessee. 1991. 111 S. Ct 2597. 115 L Ed. 2d 720.
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Statements on sentcncing has been thc topic of somc
debate. Some research works have found that victim
Statement results in a higher rate of incarceration, but
others find that victiin/witness Statements are
insignificant@ According to the research, those who
favour the use of the impact Statement argue that because
the victim is harmed by the crime, thc victim has a right
lo influencc the outcome of the case6L

Court Services

A common victim programme helps victims deal with
the criminal justice System. One approach isto prcpare
victims and witnesscs by cxplaining court proccdures,
to«those to be a witncss, how bail works and what to do
if the defendant makes a threat. Lack of such knowledgc
can cause confusion and fear, making some victims
reluctant to testifv in such procedures. Many victim
programmcs also provide transportation to and from
court and counsellors who remain in the courtroom
during hearings to explain procedures and provide
support. Court escorts are particularly important for
elderly and disabled victims, victims of child abuse and
assault, victims who have beeil intimidated by friends or
relatives of the defendant®2

“> Davles R. & Smith B. 1994, The Effects of Victim Impact Statements on
Sentencing Decisions: A tesl in an Urban Setting. Justice Quarterlv 11.3:
P- 22.
41 ibid.
41  Siegel L. J. 2005, Crimmology: The Core. 2*4 ed London: Thomson
Wardsworth Publishers p.66.
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Public eduration

More than half of all victim programmes includc
public cdiication to help familiarisc the general public
with their Services and with other agcncics tlut help crime
victims. Insorne instanccs, liiere arc primary prevention
programines which teach metbodsof dcaliugwith conflicl
without resorting lo violenced.

Crisis intervenlion

Most victims’ programines refer victims to specific
Services to help tlicin rccovcr from their ordeal. Clicnts
are commonly referred to as the local network of public
and private social Service agencies that can providc
emergcncy and long-tcrm assistance with transportation,
medical care, shelter, food and clothing.

Ibtd p 66
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CHARTER NINE

THE NIGERIAN CRIMINAL JURISPRUDENCE
This chapter is divided into thrce parts. The first part is
devotcd to the detailed analysis of thc current crimiiial
law and procedure in Nigeria, that is, the criminal law
and procedure under the new Administration of Criminal
Justicc Act of 2015, the second part is dcdicatcd to the
analysis of the application of the victiin participation
in thc Nigeria criminal justice System, while thc third
part is devotcd to the analysis of thc victim participation
linder the Korne Statute of the ICC in consonaucc with
the victiin participation inodel proposed by this book.
The Nigeria Criminal Law and Procedure may bc divided
into principal enactmcnt and secondary enactment. These
i'llactments govern the entirecriminal law and procedure
in Nigeria.

Principal enactment
By principal enactment, it mcans that the entire
Statute is devotcd to thc criminal justicc administration

m Nigeria. 1t also means that the enactment is inainly
devotcd to thc criminal justice and procedure in Nigeria.

The principal enactment for the criminal justice law
ind procedure in Nigeria is thc newly enactcd
Ndministratiou of Criminal Justice Actof 2015, othcrwisc
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known as ACJA 2015'. The Act was signed into law on
the 15th day of Februarv 2015, the coming into force of
the Act repealed the earlicr Criminal Procedure Code
(CPC) and the Criminal Procedure Act (CPA). The act
brought to an end the era of dual application of two
different criminal law and procedure laws in Nigeria.
The Administration of the Criminal Justice Act of 2015
stipulates the motive hehind the passing of the Act into
Law as follows2
(a) to promote efficient management of criminal
justice institutions and speedy dispensation of
justice:
(b) to protect the society from crime; and
(c) to protect the right and the interest of the
defendant and the victims.

Secondary enactment
Secondary enactment ineans some mention of the
criminal law and procedure issues in the contcnt ol the

The process to review the criminal procedure laws in Nigerian gained
prominence in 2005 when the Attorney General of the Federation Chief
AKin Olujimi SAN constituted the National Working Group on the Reform
of Criminal Juitle« in the court before then the criminal liKtire Procedure
Law in Nigeria Is controlled by two different enactment. (1). The Criminal
Procedure Code which is operational for the entire States in the Old
Northern Region and (2) The Criminal Procedure Act which is operational
in the States which make up the old Southern Region. The new
Administration of Justice Act 201S which was signed into law by the
then President Goodluck Jonathan on February 1s 2015, became, since
that time the only principal enactment operating in the entire country
for the Administration of Criminal Justice Procedure.

Section 1 of the Administration of Criminal Justice Act of 2015.
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ciiactment. That is, Statutes only contain some aspects
of the laws governing criminal law and procedure in
Nigeria. These enactmcnts are as follows:-

(i) TheConstitutionof ihe Federal Itepublicof Nigeria3
This enactment was signed into law in May 1999 by ihe
Iben Military President as pari of the hand over
docuinents to the civilian regime in May 29, 1999. The
ronstitution bas been amended at least four tnnes by the
National Asscinbly througb the Ist, 2nd, 3rd and 4th
ulteration«, the cxercisc for the 5'1alteration iscurrently
goingon at the National Assembly at the time of writing
i bis book. Some sections4 of the Constitution deal with
ihe criminal procedure issucs and these sections shall bc
referred to in this study.

(ii) The magistrate courls laws: The magistrate courls
in Nigeria have both criminal and civil jurisdictions to
Iry both criminal and civil matter«. The Magistrate Court
Law regulatcs the Jurisdiction of state magistrate court.
The criminal jurisdiction of the magistrate courts are
regulated hv the Magistrate Courts Laws on r-unmal
procedure as it rclatcs to that particular state of the
country wliere the magistrate court is locatcd’.®

. The enactment is known as lhe Constitution of the Fedenl Rcpubiic of
Nigeria 1999 Cap C 23 laws of Federation of Nigeria 2004. herelnafter
known as CFRN 1999

. For eremple S- 36 of the tomt-tution contam the gwdehnes on right to
fair hearing for any citlien standmg trial for criminal offline .

. For eremple there H Magistrate Court U w of Oyo State. Magistrate Court
Uw of Kano State, and Magistrate Court Uw Court of lagoi State and so
on.
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(it1) The High Courl l.aws: High courts are providcd
at cvcry state of the fedcration of Nigeria. All the slal
high courts exercise both criinioal and civil jurisdictioi
The high court jurisdictions are rcgulated by High Coui
Law of each state6 Some aspects of the High Coui
Law of the state regulates the criminal procedurc of ihr
court’s criminal jurisdiction for thal stete. High Court
Laws of most States are similar in contents.

(iv) The Federal High Court Act 2001: The Federal High
Court exercises criminal jurisdiction which is confcrrcd
on the court by section 251 of the 1999 Constitution is
regulated by the Federal High Court Act. This Act also
regulates the procedurc of the civil casc before the court.

(v) Courtof Appeal Actof 2004: The Court of Appeal
exercises criminal jurisdiction over all criminal appeals
which are brought before it from all other courts bclow.
These criminal jurisdictions as well as the civil jurisdiction
of the court are regulated by the Court of Appeal Act.

(vi) Suprenic Court Act 1985: The Supreme Court is
the apex court in Nigeria. It is also the court of last
resort for both civil and cruninal cases and matters. The
jurisdiction of the court on criminal inatters which is
confcrrcd by the Constitution is regulated by the Supreme
Court Act.*

*  For example Section II(l)(a) of High Court Law of Lagos State 2003 as
amended provides that "the jurisdiction vested in the High Court shall
mclude all her majesty’s criminal jurisdiction which immediately before
the coming into Operation of thisAct was or at anytime afterwards may
be exerciscd in such territory,
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(vii) Children and Young Persons Act 1994: This law
lias general applications throughout the federation of
Nigeria. However, some Statesof the federation have also
«enacted their own children and young persons' law. The
law establishes juvenile courts across each state with
pirisdiction to hcar and determine all offences against
Noung persons’.

(viii) Coroner’'s Law of States: The Coroner's law of a
slate regulates the activities of the Coroner’s Court in
lliat state.

(ix) Police Act Cap P19 LFN 2004: This act specificd
the powers, authorities, functions and objcctives of the
police aswell as the limitation of same*. In Nigeria, Police
is the first visible point of call after the commission of
crime to lodge complaint either through the victims or
ihrough arrest and detention of the suspect before such
offenders are charged to court.

(x) Armed Forces Act of No. 105 of 2004: This Act
Consolidated the Nigerian Army Act, Nigerian Navy Act
and the Nigerian Air For e Act. The Act regulates the
criminal Jurisdiction, and creates criminal offences which

For example Children and Young Persons Law of Lagos State Cap 2S of
1994. Allyoung offenders aresubject to trial by theJuvenile Court. Except
where (a).under S.6(2) the juvenile is charged jointly with adult, the trial
shall take place in the regular court and (b). under S.8{2) the Charge is
one of homicide.

Forexample Section 4 of Police Act which detailed the major function of
the Police in Nigeria.
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may be committed by members of the Arnied Force9. Il
directly regulates the crimiual aspects of the activi
of the members of the Armed Forces9.

(xi) Economic and Financial Crime Commission Acl
(EFCC) Cap EI LFN 2004; This Act was passed into la\*
in 2000. It was passed into law to create an enabling
body (commission) to fight corruption and financial
crimes in Nigeria. The Act therefore regulates the anti-
corruption fight of the federal and state governmcnt.

(xii) Independcnce Corrupt Practices and Other Rdatcd
Offences Act (ICPC) 2000 Cap 31 LFN 2004: This act was
also passed into law in 2000 to fight corruption among
public officials in Nigeria. Spccifically, the act also creates
a body to fight corrupt practices among the governmcnt
officials and regulate the activities of the body so created.

(xiii) Code of Conduct Bureau and Tribunal Act No
1991 Cap CI5 LFN 2004: This act was passed into law in
order to provide for the cstablishment of the code of
conduct hureau and tribunal for the purpose of dealing
with complaint of corruption by p:*blic servants or for
the breach of its provisions.

(xiv) Money Laundering Act 1995 Cap M18 LFN 2004:
This is the act which provides for the prevention and
punishment of money laundering and to regulate over-
the-counter exchange transactions and empower the

*  Foi example Scction 129 of the Act created two types of coirt martial (1).
the general court martial and (2). the special court martial.
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National Drug Law Enforcement Agency to place

urvcillance on bank accounts.

(xv) Investment and Security Tribunal Act: The
.ui regulates the investment and securities activities of
dl financial Companies as well as banks and other financial
mslitutions in Nigeria. The act creates the offence and
rlic inode and method of institutingcriminal proceedings
ui any crimindal céurt in Nigeria.

(xvi) Factory Act: This Act provides for the
rcgistration and other requirements of factories and also
lo makc adcquate provisions regarding the safctv of
workers. This Act also regulates all factories employers
and emplovcces which involvesomeof the activities which
have heen criininalised by the Actl

(xvii) National Drug I"aw and Enforcement Agency Act:
This act regulates the activities of the agency saddled
with the responsibilities of Controlling and checkmating
the misuse or abuse of drug and its related offcnces.

(xviii) National Food Drug Abuse and Control Act: This
act -egulates the use and misuse of rood, water, drug
and any other thing which is capablc of being injected
into the body. It also creates offences therein.

For example Section 51 of the Factory Act which criminalites factory
owner'soroccupier's failure to make timeous report of any accident of
which leads to fatal injury or death of an emptoyee In the factory or
under hisemployment.

For example under Section 52 the proceedings for offence under the
Custom and Excise law should be instituted within seven days of the
Commission of the offences or detention of the offender.
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(xix) Federal Road Safety Commission Act; This act
regulates the Federal Road Safcly Commis”ion’sactivities
of preventing misuse and ahuse of the federal roads. It
prevents the effect of driver’s recklessness on other road
users. It also defines the treatment of those who offend
against the act especially those acts that have been
criminalised.

(xx) Custoinsand Fxcise U w « The law regulates the
activitics of custom and excrcise in a way that defines
what constitutes an offence under it and how such an
offencc should be treated and instituted".

Courtsofgeneral criminal jurisdiction

(i) Area Courts: Area Courtsl2 are predominantly
located at the old Northern Region of Nigeriall They
are inostly in different grades e. g. Area Court Grade A
and Area Court Grade B. Areacourts are basically courts
created by the state. So, Area courts exist only in States
which desire it. Other States in the country where therc
isno arca court created magistrate courts because area
courts and magistrate courts are courts of coordinate
jurisdictions. Most of the criminal cases are begun at8

11 See the following cases on the jurisdiction of Area Court and the Upper
Area Courts. Alabi V COP (1971) NNIR 104, Akiga V Tiv Native Authority
(196S) 2 AU MLR P 146. Jos Nativ« Authority V Allah Na Gant (1968) NMIR
8 and Ufodinma V COP (1985)1 NCR 27.

Therc are some Statutes in the Northern Nigeria which also establish
Magistrate Court c. g. Kano State. Kano State has Magistrate Court. This
Is bccause Kano State Magistrate Court Edict of 1986 provides for the
creation and jurisdiction of the Magistrate in criminal and civil matters
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the area court altliough. native courts also have some
verv limited criminal jurisdiction. Area courts have no
Jurisdiction over homicide case or Capital ot'fences.

(ii) Magistrate courts: These courts are predominantly
located at the old Southern region of NigeriaXd They are
mostly in different grades e. g. Magistrate Grade | and
Magistrate Grade Il. Although the highest heuig Chief
Magistrate Courts are created by the States. The
magistratc courts in the Southern Nigeria are of
coordinate jurisdiction with area courts in the northern
part of Nigeria. Both courts perform virtuallv the same
function. The magistratc courts do not have any
jurisdictions over murder cases or Capital offcnces that
are punishable with death.

(iii) High court of state: The high courts of States are
superior court of record by being mentioned in the
Constitution'l The 1999 Constitution expressiv provides
for the cstabiishmeut of high court for cach state of the
federation. The courts operate under the various high
court laws. The criminal jurisdiction of all high courts

«*  See tue foilowing cases on ihe powers and jurisdictions ol Magistrate
Court especially on criminal matters Odia V COP (1962) NNLR 9; Aba V
COP (1962) NNLR 37; lamIdl Oluokun V COP (1974) NNLR 111; Board of
Custom & Excise V Alhaji Yusuf (1964) NNLR 38; Gboruku V COP (1962)
NNLR 17. Boniface Abah & Paul Oche V COP (1972) NNLR 37; Adamu bako
V COP (1971) NNLR 150, AKue V Gbila V COP (1965) NMLR 99. Bakare V »GP
(1968) NMLR 99; Okafor V IGP (1966JNNLR 180.

1 Section 270 of the 1999 Constitution provides for the establishment of
High Courts in all the States of the Federation.
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of States include all indictable offences contained in all
Informationl§ and any non-indictablc offcnce brought
by complaintlZ Appeals from the Upper Area Court in
criminal matters are entertained by the high court of
that state, espccially in the north. Appeals from the
(Magistrate courts in criminal matters are entertained by
the high court in that state in the Southern state of
Nigeria. The criminal jurisdiction of the High Court of
Stale is defined by the 1999 ConstitutionB thus:

Subject lo ihr provision of Section 251 and othcr
provision* of this constilulions, llic High Court of
astate shall liavejurisdiction to hearand delermine
any civil proceedings in which the existencc or
extent of a legal right, duty, liahilily, privilege,
iulcresl, Obligation or clairn is in issue or to hear
and dctcrmiuc any criminal proceedings iuvolving
or relaling to any penalty forfeiture, punishment
or other ahility in respect of an offcnce com mittcd
by any person. In tiic cxercise of its original
criminal jurisdiction. State High "ourt can try
criminal matters which may be instituted by way
of complaint, Information and cliurge preferred by
the Attorney General having ohtained tlic consent
of the judge. The High Court of Stale is not limited
in its jurisdiction to imposc punishnient.1

11 Section 270 of the 1999 Constitution provides for the establishment of
High Courts in all the Statesof the Federation.
See RV Waziri(19S3) NRNLR, also RV Owubaka W RN IR 328.
See Aluko V the DPP (1963)1AU NLR 398.

Section 272(1) of the 1999 Constitution of the Federal Republk of
Nigeria.
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(iv)  National Industrial CourtofNigeria: The National
Industrial Court of Nigerial was first established in 1976
b\ the trade Disputes Decrce No 7 of 1976 which later
Iwcame Trade Dispute Act of 1976 upon the coming
into force of the 1979 Constitution. The court. hy the
iliird alteration of the 1999 Constitution becaine a
Superior Courtof recordand with coordinate Jurisdiction
\Nth Federal High Court and other State High Court«2L

The Court's criminal jurisdiction was conferrcd on it

v the Constitution’ thus....

The National Industrial Court shall have and
exercise jurisdiction and power in criminal causes
and inatters arising fron» any case or maller of
which jurisdiction is conferrcd on the National
Industrial Court hy thin scction or any other act

of the National Asscmbly or hy any other law.

'fite Constitution also empowers the court to tnake
um*of the Criminal Code. Penal Code, Criminal Procedure
\ri ACJA 2015, Criminal Procedure Cc le and Fvidence
\d. in the exercise of its criminal jurisdiction13

The National Industrial Court was established as a Superior Court of
Records for the first time under S. 254 A of the 1999 CfRN.

Section 20 of Trade Dispute Act (TDA) 1976 states that there shall be a
National Industrial Court for Nigeria in this part of the Act referred to
as the Court-

Section 254 (C)(l) of the 1999 Constitution of Nigeria as amended
Section 2S4(c)(S) of the 1999 Coostitution of Nigeria as amended.
Scction 254(F)(2) of the 1999 Constitution of Nigeria.
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(v) Federal High Courl: The Court was first designated
as Revenue Court and later renamed Federal High Court
by the 1979 Constitution of Nigeria. The general
jurisdiction of the court is provided for by the
Constitution2las a rcsult of which the court isdesignated
as a superior court of record in Nigeria. The court has
coordinate jurisdiction with the National Industrial
Court and other State High Courts. The criininal
jurisdiction of the court was defined in the Constitution
thus....

The Federal lligli Court sliull liavc and cxoreisc
jurisdiction and powers in respeel of treasouahle
felony and allitxl ofTenees*

The Federal High Courl sliall liavc and exercise
jurisdiction and powers in respeel of wliicli
jurisdiction is conferred hy suh seeliou (1) of this
seclionA.

(vi) Courtof Appeal: The Court was cstablishcd in 1976
for the purposc of hearing appeal front the High Courts
and other inferior Tribunals before sucli appeal will get
to the Supreme Court™*7. The court does not liavc original
criininal jurisdictions, the criininal jurisdictions of the
Courtof Appeal lies in entertainingcriminal appeal frontd

Section 2S4(F)(2) of the 1999 Constitution o f Nigeria
, Section 251(1) of the 1999 Constitution of Nigeria.
n  Section 251(2) of the 1999 Constitution of Nigeria.
14 Section 251(3) ofthe 1999 .Constitution of Nigeria.
" Section 240 of the 1999 Constitution of Nigeria.
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all lower courts and tribunals as well as the court
martial B

(vii) Supreme Court: This is the apex court in Nigeriaz
and it is a court of last resort for criminal causes and
inatters. 1t lias no original criminal Jurisdiction and hears
appeals only from the decisions of the Court of Appeal.
The jurisdiction of the Court hoth original and appellate
isconfcrred bv the Constitution. The criminal jurisdiction
is confcrred on it through the appeals from the court
helow i.e. the Court of Appeal aloned)

(viii) Special Criminal (durts: Therc arespecially created
courts to deal with some special offenscs in Nigeria, these
are:

(a)Juvenile courts: These courts are establishcd ander
the’ Childreu and '»oung Persons Acts and Law ol the
various States with special jurisdiction to trv all offences
against or hy “young person”. linder the law which
creatcs the court, “young person” means, a person who
has attained the agc of fourteen years and is under the
age of eighteen years” 3L All young offenders are subject
to trial hy the cour’, except where the juvenile ischar«ed
jointlv with an adult, the trial shall theu take place inl

M Section 241(1) of the 1999 Constitution of Nigeria. See also section 240

and 243(1) of the 1999 Constitution of Nigeria,

Section 230 of the 1999 Constitution of Nigeria established the court.

The criminal jurisdiction of the court is defined in S. 233 of the 1999

Constitution of Nigeria.

11 See section 6 of the Children and Young Persons Law Cap 25 laws of
Lagos State for example.
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the regularcourts?

Again, where ihe charge against the young person is
oneof homicide then such a youngoffender shall not be
tried by the court but in the reguléar court” Incaseof
homicide, the juvenile court can conduct preliminary
inquiry but cannot undertake a full trial of theoffence
immediately a ‘prima facie' case of homicide is
establishcd. Before a young person or a child could be
tried by the court, itshould determine whether theyoung
offender is actually a young person.

Howcver, somc States defined a young person as a
person who has attained the age of fourtcen years but
who isunder the agc of 17 years3lasagainst the provision
of Lagos Law. Under the Children and Young Persons
Act, ajuvenile cannot be ‘sentcnced’ or convicted if found
guilty, instead a fmding of guilt shall be recordcd. A
juvenile cannot be ordered to be imprisoned if they
cannot be suitably dealt with in any other authorised
manner e. g. probation, fine, corporal punishment,
recognisance to be of good Lehaviour or coininitlal to
an approved Institution or reinand hornc. Even where a

The exception is contained under sectlon 6(2) of lhe Children and Young
Persons Law Cap 25 Laws of Lagos Stale.
This exception is also contained under section 8(2) of the Children and
Young Persons law Cap 35 Laws of Lagos State

M See for example section 2 of the Children and Young Persons Act Cap C22,
laws of the Federation of Nigeria defines a child as a person under the
agc of lourteen years and a young person as a person who has attained
the age of fourteen years and is under the age of seventeen years. See
also other laws where a child or young person has bcen defined e. g.
Section 91(1) of the labour Act cap L1 IFN 2004 dehne a child as a young

person under the age of twelve years while a young person is a person
under the age of eighlcen.

202



«azeem OU]ide OUniyan

juvenile is imprisoned he would not be allowed to mix
with adult inmate3

(b) Court martial: This court is a special court
established by virtue of the Armed Forces Act 2004 made
pursuant to the 1999 Constitution of Nigeria. The act
created two tvpes of court martial: (1) the General Court
Martial and (2) the Special Court Martial3 The act gives
the courtjurisdiction over persons subject to Service law3’.
The act also lists offences triable by courts to include
drunkenness, conduct unbecoming of an officer, sodomy,
malingering, insubordination and so forth.38

(c) Coroners court: This court conducts investigation
into the causes of death, place and time of death as well
ag the identity of the deceased, whenever death occurs
in a public place, e. g. prison, police Station and such
other places. The court isa special court which does not
conduct trials; the court only conducts an inquest which
at times, may involve the calling of witnesses and
admission of evidcnce.

B. See Modupe Johnson V. State (1988) NWIR Pt. 87 & 130 also see section
465 of the Administration of Criminal Justice Act of 2015.
By virtue of Section 129 of the Act. there is creatcd of two types of court
martial (1). The General Court Martial made up of the President of the
Court, not less than four rnembers. a waiting member. a Liaison Officer
and a judge advocate. And (2). The Special Court martial made up of the
President of the court; not less than two membe's; a waiting member.
a Liaison member and a judge advocate.
See section 130 of the Armed Forces Act 1994

“  Section 45 - 103 of the Armed Forces Act 1994.
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CHARTERTEN

INSTITUTIONS FOR CRIMINAL JIiSTICE PROCESS
IN NIGERIA

(1) The Nigeria Police Force

The Nigeria» Police Force is created by the 1999
Constitution, dand in pursuant to the Constitution, Police
Act4d was enacted to regulate all the activities of the
Nigeria» Police Force. The Police Act inakes provision,
for the Organisation, discipline. powere and duties of the
Police, the special constabularv and the traffic wardens4l
I he act provides for the general dutv of the Police. Thus,
thp Police shall be employed for the prevention and
detention of criminals, the apprehension of offenders,
the preservations of law and order. the protection of life
and properties and the due enforcement of all laws and
regulation with which theyare directly charged, and shall
perfonn such military duties within and outside Nigeria
as may be required of them or under the authoritv of
this or any act‘\

The act also provides for the power to proseciitc
criminal cases inevery court of Nigeria thus:

Section 214 of the 1999 Constitution of «»* R*Pub,ic of
(as amended)

Police Act Cap P.19 IFN 2004.
41 See the long title of the Police Act P.19 IfN 2004
4 Section 4 of the Police Act Cap P.19 LFN 2004.

*
(]
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Subjcct to thc provision of Section 174and 211 of
ihc Constilulioii of Federal Republic of Nigerian
1999 (which relates lo thc powere of the Attorney
- General of the Federation and of a state to
inslitute, and undertakes takeovrr and continue
or discontinue criininal proceeding, against pereon
before any court of law in Nigeria) any Police
officer may conduct in pereon all prosccution
before any court whether or not the inform&tion

or complaint is laid in hin namc*\

Most of the criminal cases in the court of summary
Jurisdiction in Nigeria arc initiated by the Police in the
casc of Olusegun Olusemo V COPMthe Court of Appeal
affirmed the position above that police can represent
the state to prosecute criminal cascs in a higher court in
Nigeria.

(2) Office of the Attorney General

The 1999 Constitution of Nigeria as amended made
the Attorney General of the Federation the Chief Law
Officer for the Federation as well as a Minister of the
government of the Federation&a The powers of thei

41 Section 23 of the Police Act cap P.19 IFN 2004, see also the case of Osahon
V FRN (2006) 5 NWLR Pt.937 at 361 and Olusemo V COP (1998) 11 NWLR Pt
57S at S47.

**  Section 23 of the Police Act cap P.19 IFN 2004. see also the case of Osahon
V FRN (2C06) S NWIR Pt.937 at 361 and Olusemo V COP (1998) 11 NWLR Pt
S7S at 547.

4 Olusegun Olusemo V COP (1998) 11 NWIR Pt S7S at S47. see also Osahon
11 FRN (2006) 5 NWIR Pt 937 at 361

' Section 150 (1) of the 1999 Constitution of Nigeria
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Attorney General of the Federation are set out in details
by the Constitution1§ these powers are rnostlv exercisable

in relation to criminal mattere. Thus, the Constitution
provides that....

(a) . to institute and undertakc criminal proceedings
against any person before any court of law in
Nigeria other than a court martial, in respect of
any offencc created by or under any act of the
National Asseinbly,

(b) . to take over and continue any such criminal
proceeding that inay have been instituted by any
other authority or person: and

' (c). to discontinue at any stage before judgement is
delivered any such criminal proceedings instituted

or undertaken by bim or any other authority or
person/.

The Constitution provides further that the power stated
above may be cxercised by him in person or througli
officcrs of his department4 The Administration of
Criminal Justicc Act also einpowers the Attorney General
of the Federation or a law officer in his ministry or
department to prosecute all offences in any court in
Nigeria® It is however observed that when the office of

4 Section 174(1) Of the 1999 Constitution of Nigeria.
Ibid.

* Section 174(2) of the 1999 Constitution of Nigeria.
" 'Section 106 of the Administration of Criminal Justice Act (ACJA) 2015.
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the Attorney General is vacant, no othcr officcr can act
for him or on his behalf, not even the Solidtor General
can validly exereise his powers3

(3) Private prosecutions

In the Administration of Criminal Justice Act 2015,
the power of a private proseculion to prosecute criminal
case in any court in Nigeria is conferred.5. The act
however laid out the conditions to be fulfilled before this
isdone. The act also made the condition mandatory. Tlius,
the act provides as:-

The registrar shall rcceive Information from private
person if...

(a) Il hasendorsed thereon acertificate bya lawofficcr
to the cffcct that he lias seen such information
and declincs to prosecute at the public inslance
tbe offence therein set forth; am!

(I») Such private person hasentered into a recognisance
in the sum of One llundred Naira (N 100.00)
together with one surety to be approved by the
registrar in the likc sum, to prosecute the said
information to conclusion at the time at which
the accuscd shall be required to appear and to pay
such coata as may be ordered by the court. or in
lieu of entering into such recognisance shall have

See AG Kaduna State V Hassan (1983) 2 NWIR 41-83
M Se<tion 106(b) and (c) of the Administration of Criminal Justice Act 2015.
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lo deposit One Hundred Naira (tt 100.00) in court

to abide by the same conditions52
As seen in the case of Gani Fawehinmi V. Akilu, the
Supreme Court affirms tbat the AG bas a discretion to
prosecutc or not, but he does not have the discretion not
to endorse a private prosecution. That mandamus will

lie to compel him to carrv out this public dutv if he
refuses to do so53

(4) Special prosecution

These are persona spccially trained for the prosecution
of ccrtainoffences. Section 106(c)of the Administration
of Criminal Justice Act einpowerscertain person (a legal
pjactitioner) to prosecute offences in a way wvvbicb is
allowahie by the law establishingsuch body or any other
act by the National Asscnibly. The act provides thus....

Subjcct to the provision of the Constitution, relating
to the powers of the prosecution by the Attorney General
of the Federation, prosecution of all offences in any court
shaP he undertaken by...

(c). a legal practitioner authorised to prosecute hy
thisact or any other act of the National Asseinhlyw.

The importancc of thissUtutory provision is that thel

11 Section 106(b) and (c) of the Administration of Criminal Justice Act
2015

M  Section 348 of the Administration of Criminal Justice Act 2015.
M  Gani Fawehinmi V. Akilu (1986) 11-12 SCNJ151 See AG Anambra State
V. Nwobodo (1992) 7NWIR Pt. 256. 711

M  Section 106 (c) of the Administration of Criminal Justke Act. 2015
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AG cannot initiale any proceeding in matters outside
his legal liniits5*

The prosecutions of criminal cases that are often
undertaken by special prosecutors who are legal
practitioncrs involve Customs offences, Economic and
Financial Frauds, Investment and Securitiescases, cases
under ICPC, cases under NAFDAC and NDLEA e. t.c&

Modes of instituting criminal proceedings
The Administration of Criminal Justice Act provides
that criminal proceedings may be instituted:-

(a) . In a Magistrate Court by a charge or acomplaint
whether or not on oath or upon receiving a First
Information Report;

(b) . Inthe High Court by information of the Attorney
general of the Federation subject to scction 104
of this Act.

(c) . By information or charge filed in the Court after
the Defendant has been summarily committed for
perjury by t court under the provision of this Act.

(d) . By information or charge filed in the court by
any other prosecuting authoritv; and

(e) . By information or charge filed by a private
prosecutor subject to the provision of this Act5/#%

See Anyebe V. State (1986} 1 SC 87; Emclogu V the State (1988} 2 NWIR 528;
Queen V. Owoh (1962) 1 A Il NLR 699

*e  See the following cases: Customs and Excise v Senator Barau (1982) 2
NCR. EFCC V. Bode George. Suit No ID/7/C/2008 (200S); EFCC V. Orji Kalu
(2014) 1 NWIR P. 479.

”f Section 109 (a)- (e) of Administration of Criminal Justice Act 2015
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The Act in the abovc provision has laid the foundation
upon which all criminal processes are built in Nigeria.
The institution and the process are discussed here under

Magistrate eourt level

At the Magistrate Court criininal proceedings are

instituted:

(a) by bringing a suspect arrested without warrant
beforc the eourt on a Charge contained in a Charge
sheet specifying the name, address, age, sex and
occupation of the suspect chargcd, the Charge
against and the time and place where the offcnce
is alleged to iiave becn committed; and the charge

* sheet shall be signed by anv of the person
mentioned in section 106 of this Act’Hor

(b) Upon receiving a F'irst Information Report for the
commission of an offence for which the Police are
authorised to arrest without warrant and which
may be tried by the eourt within the Jurisdiction
where the Police Station is situate, the particulars
ir. the report shall disclose the offence for which
the offence which the complaint is hrought and
shall be signed by the Police officer in charge of
the caseb9,

or

*  Section 110(l)(b) of Administration of Criminal Justice Act 2015.
w Section 110(l)(b) of Administration of Criminal Justice Act 2015.
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(c)Subject to the provision of section 89 of this Ad
by complaint to the court, whether ornot on oalli
that an offcnce bas been committed by a suspeot
whose presence the Magistrate bas powcr to
compei, and an application to the Magistrate, in
the manner set out in this section for the issue of
either a suminons directed to, or a warrant to
arrest, the suspecten.

The purport of section 89 of the Act as rcferred to
above is to the effcct that the complaint may or may not
be in writing unlesssuch complaint tiled before the court
is required to be in writing by the law in which such an
offence is founded6l By the provision of the
Administration of Criminal Justice Act 2015, it is clcar
that the magistrate courts are at the centcr stage of
criminal proceedings in Nigeria except for the Capital

offences.

High court levcl

In most cases, criminal p-oceedings in Nigeria arc
commenced in the high court. At the level of the high
court, there must be at least onc indictable offence in
the information before such information can be filed. It
is important to file an application for consent to file a

piece of information; such application is usually directed

“  Section 110(l)(c) of Administration of Criminal Justice Act 2015.
41 Section 89(1) of Administration of Criminal Justice Act 2015.
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the High Court Judge or the Chief Judgc. The procodure
is as follows:

(i) The application shall be in writing, signed by the
applicant or hi? Counsel.

(ii) The application shall be accompanied by a bill or
proposed bill of indictment and an affidavit unless
the application is made bv or on behalf of the
Attorney General.

(iii) The application shall state whether or not previous
applications have been made and the result thercof.

(iv) Where there have been no coininittal procccdings,
the application shall state the reason for the desire
to prefer a bill of indictment without such
coinmittal proceedings.

«(v)The application shall be accompanied by proofs
of the evidencc of the witness proposed to be called
and that such witnesses shall be availablc at the
trial and that the case be disclosed bv the evidencc
is to the best of the applicant's knowledge,
information and belief are truc.

(vi)The application shall a*so be accompanied by
unedited Statement of the accused person.

Howevcr, where the proof of evidcnce does not

constitute the offence Charge, the accused can bring a
motion to quash the information and the court is obliged
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to grant such prayer& A defective Information can also
he quashed by a motion”3 It is very important to note
that the failurc to obtain consent of the judge before
filing Information is fatal. Such information will bc
qguashed at the trial or on appeal depending on when the
error is discovered64

Bail

In the Criminal Justice System, bail occurs at threc
different levels: Firstly, suspect may be granted bail by
the police, that is, at the police Station. This type of bail
is also known as police bail during the investigation or
pending arraignment6S Second, the accused may be
granted bail by the court. This is the type of bail which
may be granted after the arraignment of the defendant
and during the trial. This is after the accused (defendant)
have been arraigned and his plca had been taken in court.
Third, a convict may bc granted bail while waiting for
his appeal. This is the type of bail which an alrcady
convictcd person may apply for when the person intends
to appeal or has appealcd against his/her conviction.

For the procedure listed above see the followmg cases Egbe V the State
(1980) 1 NCR 341; Ikomi V the State (1986) 5 SC 313.

See the case of Okoli V the State (1992) 6 NWIR Pt 247 at 381.

See the case of A. G. Federation V. D C. dement Isong (1986) 1 QLRN 75;
Okafor V the State (1976) 5 SC 13.

Section 30 of Administration of Criminal Justice Act. 2015.

Ibid see also section 30(2).
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(a) Police hail (Bail for the suspect)

This is grantcd pursuant to the provision of the
Administration of Criminal Justice Act (ACJA) 2015, if
the offcnce is not punishablc withdeath&. However, ina
Situation where the offence is a serious offence in which
case, fairly long time is needcd for investigation bv the
Police, such a suspect inay still be admitted to bail67.
Whenever a suspect is taken intocustody by any police
officer in respect of a non — Capital offence and such a
person is not rcleased on bail aftcrtwenty-four (24) liours,
a court having jurisdiction with respect to the offence
mav be notified by application onbehalf of the suspect®
An application for bail in this regard may be made orally
or in writing®. A police oflicer also has the power to
gi*anl bail before the charge is acceptcd?

Bail pending trial (Bail for the accused)

This is the type of hail granted by the court which
also depends on the fact that the offence issimplv serious
or Capital. In certain jurisdictions, especially in Nigeria,
a magistrate court cannot grant bail in rcspect of a
Capital offence  Onlv the high court can grant bail in
Capital offences In most of the bails grantcd by the
court, the following conditions always apply:

Seethe casesof Dantata V the Police (1958) NRNIR 3.
Ibid. Also see Eyu V State (1988) 2 NWLR (Pt.98) 602 at610.
See Felix V the State (1978) 2 LRN 308.
m Dogo V Cop (1980} 1 NCR 14.
Section 162 of ACJA 201S.

*

215



Victim Partiepauon in Criminal h iU t Syitem : Th« Nigerian Criminal h«<e Procet»

(a) Whether the accused will appear to stand his trial,
that 18, whether or not thc accused willjump bail7;

(b) 1l there is likelihood that accused will rcpcat the
offence74

(c) VCliere thcrc is a prcvious criminal record, buil
may be refused’s

(d) The naturc of the offence, the character of
cvidence to sustain the proof of the offence and
thc possibility of suppressing such evidence if
granted bail7

(e) .tlie prcvalcnce of thc offence 7

(f) Available and the quality of surcties that can fulfill
the requirements of the bail7
Other conditions within the provisions of
Administration of Criminal Justice Act 20157 are:

(i) Where it is clear that the accused will attempt to
inlluence. or interfere with, or intimidate witnesses
and or interfere in the investigation of the case.

(ii) Where it is clear that thc accused may atteinpt to
conccal or destroy evidence.

n Op a« note 186 See aKo the ca»« of Ulinku V COP (1986) 1 IRN 146 Tarfc

V DPP (1961) NRNLR 63; Oladclc V Slat«? (1993) NWIR (Pt 259 at 308.
Section 163 (b) of AGA 2015.

" see also section 163 (b) of AGA 2015.
see the ca»« of Dantata V the Police (1958) NRNIR 3.

H ibid Alto see Eyu V 5tate (1988) 2 NWLR (Pt 98) 602 at 610.

n  See Fell« V the State (1978) 2 LRN 308.

" DogoV Cop<1980) 1 NCR 14.
Section 162 of AGA 2015.
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(iii) Where it is clear that the proper invcstigation
will I»e prejudiced.

(iv) If it is observed that the accused will attempt to
undcrmine, or jeopardizc the purposes or the
functioning ofthe criminal justice administration,
including the bail System.

It shouhl be noted that, in an application for bail bcfore
any court, the Courts are enjoined to take into
consideration certain factors in determining whcther to
grant or refuse bail to the applicant pending trial. These
factors are highlighted below:

(a) . the natureof the offencc;

(b) . thcscverity of the punishincnt,

(c) . the charactcr of the evidcnce;

(d) . the criminal record of the applicant; and

(e) . the likclihood of the repetition of the offence* .

Bail pending appeal (Bail for the convict)

Where an accused isconvicted he is no longer presumed
innoccnt. lle may however apply for his bail where he
has appealed the ruling of the court pen ling the liearing
of the appeal. The condition» which may be considered

by the court before hearing such bail pending appeal are
as follows:

See the follow.ng casei: Atiku V Stale (2003) FWLR (Pr 139) 1466 al 1477.
Paragraph B - 0 AniV State (2002) | NWLR (Pt 747) at 232 - 2333, Eyu V

State (1988) 2 NWLR (Pt 78 602 at 607 Aminu Amusa V COP (2003) 11 FR
1S8
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(a) . Where the applicant will be of assistancc for the
preparation of the real case for appcal8L
(b) . If the refusal of the bail application will put the
applicant's health in serious jeopardy&
(c) . Where the sentence is manifestly contestable.
(d) .Where the court considers the length of time which
must elapse hefore the appeal can be heard and
the length of sentence appealed against&.
Howcver, bail pending appcal should be bv Originating
Motion84. Originating Motion is a Situation where the
bail pending appcal is commenced bv motion.

Charges or inforiiiation

A Charge is defined as the Statement of offence with
which an accused is charged in a trial whether by way of
summary trial or trial by way of information hefore a
courtds. In the High court it is referred to as information.
It therefore means that charge is used at the magistrate
court while information is used in the high court for the
same purpose. A charge may be as in the form set out in
thethird Schedule of Administration of Criminal Justice

Act 2015 which may be modified in any way necessary in

n See R. V. Starkie 24 CAR 1 at 2.

M See the cases of Gani Fawehunmi V the State (1990). 1 NWIR 486
Chukwunuere V COP (1975) S ECSIR 44.

kil See the cases of R.V. Tunwase (1935) 2 WACA 236; Okoroju V. the State

(1960) 6 NEIR (Pt. 157).

Kunnia V A. 6. Anambra (1997) 7 sc 161.

* Section 494 of AGA 2005.

¥
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Criminal Justice Act provides that it is very imporlanl
for acharge to state the offence with which the defendanl
is charged8’. It further provides that....

Where the law creating the offence:

(a) gives it a specific name, the offence shall be
dcscribed in the chargc by that name;

(b) does not give it a specific name, so much of the
definition of the offence shall be stated as to give
the defendant notice of the facts of the offence
with which he is charged8

Again, the law, the section of the law, the punishment
scctipn of the law, against which the offence is said to
have been commilted shall be set out in the charge&. The
charge shall also contain such particulars as to the time
and place of the alleged offenccs and the defendant, if
any against wliom or the thing, if any, in respect of which
it was committed as are reasonably sufficient to give the

defendant notice of the offence with which he is
charged90o*

Section 193 ol ACJA 2015.

**  Section 194(1) AGA 2015.

“ Section 194(2) (a) & (b) AGA 201S.
Section 194(3) AGA 2015.
See the following cases: Atiku V State (2003) FWIR (Pr 139) 1466 at 1477.
Paragraph B - D. AniV State (2002) | NWIR (Pt 747) at 232 - 2333, Eyu V
State (1988) 2 NWIR (Pt 78 602 at 607 Aminu Amusa V COP (2003) 11 FR
1S8.
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Comiiiciiccincnt
Il is a constitutional provision that all criminal triaU
or proceedings must I>e held in open court9l. However,
the provisions set out some exceptions which includc
the following:
(i) .the public may beexcluded on the ground of public
policy dccency and expediency;
(ii) .if the case of a person below the agc of 17 years in
to bc heard®
(iii) .wherethe Statute eXpressiv rcquires it9s;
(iv) .in the interest of public safcty, defence, public
ordcr, public morality and welfare of an infant4
The accused pcrsons must be present in court
throughout the trial. It is also very important for the
complainant to always he in court after due notice of
both the time and place of hearing. Failure to do so may
result in the case being Struck out unless thcrc is a
reasonahlc excuse for the abscncc.

(a) Arraignnient

After ll.e clerk of the court calls the case the accused
is called and appearances are announced bv counsel on
both sidcs, the trial is set to begin. The accused is calledl

N SccR V. Siarkie24CAR lal 2
Scc ihc cascs of Gani Fanchunmi V the State (1990). | N\MLR 486
ChukwunucrcV COP (1975) 5ECSLR44.

U SccthecascsofR V. Tunwasc(1935) 2WACA 236; Okoroju V. the State
(1960)6 NELR(Pt 157).

M KunniaVA. G Anambra(1997)7SC 161
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and dockcd whde the charges are read to him to thc
satisfaction of the court. The arraignuient has beer
described as a verv stricl procedure to begin a criminal
trial, thus arraignment bas been said to be a stage ot
criminal trial where the pcrson to be tried upon an\
charge or Information shall be placed before the courl
unfettered unless the court shall see cause otherwise tc
order and the charge or information shall be read ovei
and explaincd to him to the satisfaction of the court b)
the registrar or other officer of the court and such a
person shall be called upon to plead instantly thcretc
unless the pcrson who is entitled to the service of acopy
of the information object to the want of such service.
and the court finds that he has not been duly served
tberewith’5.

In Kajubo V State*' howcvcr, the above provision wa*

broken down to four stages thus, that:

(i) .the accused person to be tried shall be placed before
court unfettered;

(i) . the charge shall be read and explained to him in
the language he understands to the satisfaction ol
the trial court, by thc regisler of the court or othei
officer of the court;

(iii) . the accused person shall then be called upon tc
plead instantly to the charge and;

w  Sccrion494 of ACJA 2005.
Scction 193 0ofACJA 2015.
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(iv). thc plea of ihc accused shall be instantly
recorded.

(b) Interpreter

As avariant of the right of the accused to fair Hearing
as guaranteed by the Constitution, the accused is entitled
to the assistance of an interpreter without payment, if
he cannot understand the language at the trial right from
the commencement of the trial and the arraignment
stage9’. It is not compulsory for an interpreter to swear
before commencing hisjoh®8but it isimportant to record
that an interpreter isused. It is the primary responsibility
of the accused or his counscl to bring to the notice of
the court that the accused does not understand the
language of the court".

(c) Procurement of witnesses

The witnesses are procured by the prosecution through
the issuance of witness summonsIN This is issued against
any person to be calied as a witness and served by the
process rorver assigned to the court whcre the criininal
trial is expected to take placelal®

Section 36(6)(e) of the 1999 Constitution

m See the followinf cases: State V Boka (1982) INIR 8S: Shemfida V COP
(1970) NRNLR 13.
Section 17(3) of the Adminiitration of the CrimInal Justicc Act. See also
the case of State V Saliu Gwonto & Or» (1983) SCNIR 142

*e Section 241 of the ACJA 201S See also the case of Aduje V State (1979)
6 -9 SC 18.

0, Section 247(1) of ACJA 2015.
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Il is the Harne process Server who will be rr<p»iiMhl«*
to serve the productiou warrant on the accuscd (il* not
on bail) to attend court during the triall® It amounts to

an offence ifa wilncss who has bccn summoned to attend
court to give evidence does not attend court without
any reasonable excuse. Where such happens, the court
»nay issue a warrant for such witness to be arrested and
brought to the courti®

(d) Duty o f prosccution

It isthe duty of the prosccution to bringall neccssary
"itnesses to prove his caseld It is not, however,
«ompulsory to call all the witnesseslh It is also part of
ihr duty of the prosccution to ensure that the accuscd
- the defendant is produced in court if not already
eidmitted to bail by the court. If admitted to bail it is
tlien the duty of the defense counsel to make sure that
ihe accuscd or the defendant is in court all the time of
hraring. The prosecution has a legal blirden to prove his
- ise against the accuscd beyond reasonable doubts. This
< hccause thereisa presumption of innocek.ee in favour
= the accuscd, and this inures throughout the trials»

KU Section 242(1) of ACJA 2015.

m" Section 243 (a) and (b) ACJA 2015.
Section 243 (a) and (b) AGA 2015.

w Tho duty of the prosecution to make sure that all witnesses which he
intends to call during the trial through the process Servers and other
means is covered in section 2«1 - 250 of the Administration of CrimInal
Justier Act 2015.

See the case of State V lyabo Albert (1982) 5 SC 6.

0*  See Igago V the State (1999) 10 - 12 SC 84 at 99. See also section 36(4) of

the 1999 Constitution of Nigeria.
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The proof beyond rcasonable doubts nieans that il
does not admit of plausible and fanciful possibilities bul
il does admit of a high degrec of cogcncy consistcne\
with equally high dcgrce of probability. It does not rnean
beyond shadows of doubli10r.

(e) Order of witness

Order of witness in criminal trial is regulatcd by law.
praotice am! the discrction of the courl. where there an*
no rcgulations1®

The prosccution is requircd to call sufficient witness
which is material to his case and the same thing applics
to the defcnce. The sufficiency of witness does not mean
the number of witness but the inatcriality and the
quality ofsuch a witness. 'Phis incans that the prosccution
or the defcndant needs not call all the witnessesl®

(f) Submission of No case to Answer

This means that there is no cvidcnce adduced by the
proseculion on which the courl can convict the accuscd.
What is important is the quality of evidence exhibited
by the prosccution and not whether the court believed
the prosccution evidence.

Submission of no case lo answer is provided for under
section 303 of the Administration of the Criminal Justicc

,0, Op.eil notc 221.

""  Section 179(1) ol the Evidence Act 2011. See also the following cases -
Oguoniee V the State (1998) 4 SC 110 at 128, and pt ISS - 1S6; Opcyomi V
the State ( 198S) 2 NWIR (pt S) 1010- 103; Effiong V the state (1998) S SC
136.
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Act and prcdicated on the followmg gmundf»

(1) if therehas been no evidcncc to provc ihr essential

and vital clemcnts in the alledged offene«; and

(2) if the cvidence adduced by the prosecution has

been so discredited as a rcsult of intensive cross
examination or that the evidence is so rnanifestly
unreliahle that no trihunal could safely convict

upon it.

No case Submission can also be at the instance of the
court"l In cousidering the application of the defendant
of no case Submission, the court shall in the exercise of
bis jurisdiction liave regard to the following:

4

(a)

Whether an essential element of the oftcnce has

been proved.

(b) Whether therc is evidence linking the defendant

(c)

with the commission of the offence with which he

is charged.
Whether the evidence so far led is such that no

reasonable court or trihunal would convict on it;

and

(d) Any other ground on which the court may find

that a prima facie case has not been made out
against the defendant for bim to be called upon to
answer to his Charge"2

seclk>n JBof AGA2015.
Soction 302 of AGA2015; ict alvo i*COon 303 AGA2015.

Section 333(3)@)- (O)
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When Submission of a no case to answer is to be
rejccted, such a ruling should bc brief. The judge should
confine his observations to the ruling without touching
oii the fact of the case. The effect of the Submission of
no case to answer which is upheld is a discharge and/or
an acquittal. Howcver, where subsequent evidence led in
court shows the accused acquitted is implicatcd in
another offence he can be re-arrcsted and charged with

another offenceli3

(g9) Defence

This coines after the close of the prosecution's case
subject to any intervening circumsiances. At this stage,
the judge shall call on the accused person to open his
defence. If the accused has a counsel, his counsel will
open the case for the defenceld Where the accused has
no counsel, the judge will give the accused the Option
open to him, that is -

(a) Me can testifv from the dock, that is, give unsworn
evidence in which case he will not he liable to cross-
examination.

(b) He can give his evidence from the witness box on
oath, in which case he will be liable to cross

examination.

See the fotowing cases - Okoro V the state (1988) 5 NVUR 25S; Mumuni
V State (1975) 6 SC 78; Godwin Daboh V State (1977) 5 SC 197.
See the folowing cases - Okoro V the state (1988) 5 NWIR 25S; Mumuni
V State (197S) 6 SC 78; Godwin Daboh V State (1977) S SC 197.
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(c) He may decide to say nothing by resting bis case
on the prosecution's case. On this, the Supreme
Court per Nnaemeka Agullssaid:

Where prudence dictates that the accused person
should not assist the prosecution which ha» failed to prove
every material ingredients in the case against him by
giving them the opportunity of extracting it in the
witness box under the fire of cross examination; it is
needless to insist on the exercise of that right when the
prosecution has not inade out prima facie case which
calls for the accused person's explanation.

The number of witnesses which the defence can call is
at the discretion of the defence Counsellla

(h) Further evidence

This is the additional evidence that is sought after
closing the evidence of parties in this case, the court
may call or recall any person if the evidence is essential
to the just determination of the case. It should, however,
be noted that in doing this, judges should be careful in
tue use of this discretion. It is also allowed in any case
where new matters or issues arise or are raised by either

party1i7

"* Babalolj v the State (1989) 4 NWLR (pl 115) at 264
See »ection 200 Evidence Act 2011.
See the case» ol George & Ors V the State (1971) 1 ALL NLR 205; Dealoye
V Medical V Dental Practitioners Disciplinary Committee (1968) 1 ALI
NLR 306
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(i) Final address

This is the stage of the articulation of facts with law
drawing inference there from and making a Submission
to the court. It is the parties' individual views. Final
address is expected to be delivered by both the prosccutor
and the defence before both submit their cases to the

court for judgement.

() Judgement

This is the final decision of the court rcsolving the
disputc and determining the rights and obligations of
the parties. After the final address, the judge must, deliver
judgement. The court may deliver the judgement
immediately or it may reserve the deliverv of judgement
until a fixed datc118 Every judgement must contain the
essentials, that is, (a) the fact of the case, (b) issues
involved, (c) laws applicable, (d) drawing the right
conclusions and (e) finding of the court based on a
credible evidence before the courtll9

The judge or magistrate shall record his judgement in
writing and every judgement shall contain the point or
point for determinalion, the decision and the reason for
the decision shall be dated and signed by the judge or
magistrate at the time of pronouncing itlZ220 Sometimes,
the magistrate, instcad of writing the judgement, may

" Section 307 (1) of AGA 2015.
Section 307 (2) of AGA 20IS.
"° See section 308 (1) of AGA 2015.
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rccord bricfly in thc book bis decisions or Undings and
the reasons for the decisions or findings, and then deliver
an oral judgementi2l

Ou each count of the charges, therc are ingredients
which must be determined one after the other. If the
judgement is for convictions, it shall specify the offence
for which and the section under which, the accused is
convicted and sentenced. On every point there must be a
dccision made if there is anv doubt it must be resolved
in favour of the accused. No issuc should be Icft
hangingl2

(k)  Conviction

, In all criminal trials, the verdict will either be guilty
or not guilty. If found guilty, then therc is a conviction.
Conviction is an act of adjudging a person to bc guilty
of a punishable offencelZ Conviction must comc beforc
sentencing. Where tliere are more than one accused, a
separate verdict must be returned in respect of each
accused person.

Q)] Sentence

This is the post conviction stage of the criminal
process in which the accused is brought before the court
for imposition of sentence. Section 311 of the
Administration of Criminal Justice Act of 2015 stipuiates
that:

m  See section 308(2) of ACJA 2015. See also the case of Napcleon Osayande
V COP (1985) SC 154: State V Lope? (1962) 1 ALL NLR 356.

u'  See Nwaefulu & Anor V State (1981) 1 NCR 356.

m  See the case of lyalekhue V Omoregbe (1991) 3 NWLR pt 177 at 94.
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(1) . Where the provision of section 310 of this Act
has been complied with, the court may pass
sentence on the convict or adjourn to consider and
deterraine the sentence and shall then announce
the sentence in the open courtl

(2) .The court shall, in pronouncing sentence, consider
the following factors in addition to section 239
and 240 of this act:

(a) . the objective of sentencing, including the principle
of reformation and dctcrrcnce;

(b) . the interest of the victim, the convict and the
community;

(c) . appropriateness of non-custodial sentence of
treatment in lieu of imprisonment.

(d) . previous conviction of the convictls

(3) . A court after conviction, shall take all necessary
aggravating and mitigation evidence or information
in respect of each convict that may guide it in
deciding the nature and extent of sentence to pass
on the convict in each particular case even though
the convicts were charged and tried togetherlx
The Act further provides:

“The court may, in aiiy case in recording sentence,
makc a rccommcndation for merey and shall give
the reasons, for the rccommcndation” 117

"** See Olowofoyeku V State (1984) S SC 192; Gano V State (1968) 1 ALL NLR
353.

m Gano V State (1968) 1 ALL NLR 353 at 365.

14 Section 1(3) of the Robbery and Firearms (Special Provision) Act.

ut Section 407 ACJA 2015.
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There is also mandatory sentence e.g. murder convict

must be sentenced to death, in sentencing for maximum
the judge can give less. The prosecution cannot appeal
on the grouud that the punishment is too small. If there
is a minimum sentence recommended, no discretion is
ailowed below it. An accused can appeal against the
sentence, the appeal court can reduce or increasc the
sentence, if the accused appeals against the sentence he
opens himself to cither increase or decrease in the
sentencelB The court may postpone sentence and release
the accused on bail.
A court may in passing sentence on an accused take into
considcration any other Charge that is pending against
the accusedl1?® However, the court must ensure that
proper Steps are taken before taking the other pending
charges against the accused into considerationll) The
Act further provides that;

Where the Charge pending against the defendant is
considered in accordance with sub sections (1) and (2) of
this section and sentence passed on the defendant with
consideration or in rcspect of the other pending ebarge,
the defendant shall not, subject to the provisions of
sections 236 to 237 of this act, or unless the conviction
has been set aside, be liable to be chargcd or tried in
respect of any such offence so taken into consideration13L

" See Nafiu Rabiu V.State (1980)2 NLR 117.
“e  Section 313(1) of AGA 2015.

* Section 313(2)(a) 8 (b) of AGA 2015.

u*  Section 313(3) of AGA 201S.
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