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1.0 introduction

Rape is the most serious kind of assaulty; it is also referred to as unlawful
carnal knowledge. It has been defined as a crime of aggression, power
and control in which one person forces, coerces, or manipulates another
person to have sexual intercourse without their consent.2 The offence
of rape has been identified as one of the most under-reported crimes3
and one of the commonest crimes of personal violence. According to
the Women at Risk International Foundation, Africa has the highest
prevalence rate of child sexual abuse which is around 34.4%.4 Findings
from a national survey carried out in 2014 on violence against children
in Nigeria confirmed that one in four females reported experiencing
sexual violence in childhood with approximately 70% reporting more
than one incident of sexual violence. Th the same study, it was found

Oluyemisi Bamgbose (FCIArb) is a Professor of Law in the Department of

Public Law, University of Ibadan, Ibadan.

1 Oluyemisi Bamgbose and Sonia Akinbiyi, Criminal Law in Nigeria (lbadan:
Evans Brothers Nigeria Publishers, 2015), 175. See C.O Okonkwo, Okonkwo
andNaish on Criminal Law in Nigeria (2nd ed.) (London: Sweet and Maxwell,
Publishers, 1980), 271.
<https://www.vanguardngr.com/2017/09/lets-talk-rape/>Accessed 18th
April 2018.

* C.MV Clarkson and H.M. Keating, Criminal Law: Texts and Materials
(London: Sweet and Maxwell Publishers, 1984), 469.

4 http://warifhg.org/rape-stats-in-nigeria/>Accessed 18th April 2018.
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that 24.8% of females between ages eighteen (18) to twenty-folk {2
years experienced sexual abuse prior to age eighteen (18) of
5.0% sought help, with only 3.5% receiving any services.5

In some African societies, including Nigeria, the victims of rape d
not only suffer the emotional trauma -rom the experience, they ajso
suffer the shame of identification associated with it in those societie$
The societies blame them for being the cause of their own ordeals; they
are stigmatized and treated as immoral and unclean. These contribute
largely to the refusal of most victims to report cases ofrape and invariably
the continued perpetration of the criminal act.

However, in Nigeria, the need to bring the perpetrators to justice
has been emphasized over the years, and laws have been and are being
enacted to ensure that the offence is defined and punishment prescribed
for it. Initially, the existing laws on the offence were the Criminal Code6
and the Penal Code7 governing the southern and northern parts of
Nigeria respectively, which were also adopted as laws in the 36 states
and the Federal Capital Territory. Both laws as well as their municipal
representations define the offence and stipulate the punishments to
be meted out on offenders. However, as the perpetrators of rape inits
various forms increased, the inadequacies of the existing laws on rape
became more apparent so that it became necessary to enact more lans
in order to bring perpetrators to book and to make provision for the
compensation and protection of the victims of this heinous crime. Itis
in a bid to satisfy this need that more Federal and state laws such as
Administration of Criminal Justice Act, 2015 and Laws; Violence Against
Persons Prohibition Act, 2015; Violence Against Women Law and so on,
on the crime of rape were enacted in Nigeria. Ironically, the multiplicity
of the laws may have, instead of solving the problem of rape in Nigeria,
compounded the problem. This is because the law of rape now seems to
be different in various jurisdictions in Nigeria such that it is difficult to
specifically say with specificity what the law of rape is, in the country.

This chapter considers the law of rape in Nigeria, in view of some of
the laws governing the offence and the attendant effect of the differing

ch

s lbid.
* CAP C38, LFN 2004.

7 CAP P3, Vol. 13, LFN 2004.



The Different Faces of Rape: AJurisdicltIi\%nal Issue 517

1y ’

provisionsinrh i . i .
and the Nirr aws on the °ffender>victim, witness, the legal practitioner

IVigenan legal system.

2.0
. a?glngredients of the Offence
meaning of Rap

Section 357 of r-e P7
nffence ofr 6 Cnnilnal Code and Section 282 Penal Code define the

rape. According to Section 357 of the Criminal Code8:

withouH”p1WAT® A 3S un‘aw”u”*carnal knowledge of a woman or girl,
bv force r”~onsent>or with her consent, if the consent is obtained

fear of h * ““means °f threats or intimidation of any kind, or by
t , arm>or by means of false and fraudulent representations
e nature of the act, or, in the case of a married woman, by

persona mg her husband, is guilty of an offence which is called rape.
In Section 282 of the Penal Code9 rape is defined as follows:

A man is said to commit rape which save in the case referred to in
subsection (2) has sexual intercourse with a woman in any of the
following circumstances:

(@) against her will.

(b) without her consent.
(c) with her consent, when her consent has been obtained by

putting her in fear of death or of hurt.
(d) with her consent, when the man knows that her consent is
given because she believes that he is another man to whom she

is Or believes herself to be lawfully married.
(e) with or without her consent, when she is under fourteen years

of age or of unsound mind.10

The definitions above show that the offence of -peiscommtodwhen
* with a woman or girl witnout ner

aperson engages in sexual interc Jjs obtained by force or
consent or with her consent where

fraud

CAP C38, LFN 2004.
CAPP3, Vol. 13, LFN 2004, g~ (Pt. 1045) 157; Upahar v.

7 egenerally Ogunbayo V. State C
stQte (2003) 6 NWLR (Pt. 816) 230.
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2.2 Ingredients of the Offence under the Criminal Code

Act In Nigeria Co
From the above cited provisions, the following are e ingredients

n_ecessary to p_rove rape.
(1) Sexual intercourse (carnal knowledge)

The physical element of the offeree of rape w ich must be
proved is that a person had unlawful carnal knowledge or sexual
intercourse with a woman. Carnal Icnowledge is complete upon
penetration. According to the law, penetration is when the male
organ reaches the labia minora outside the vagina of the woman.ll
In other words, rape is an offence under the criminal law that can
only becommitted by a male as an offender, and on a woman as a
victim.12 Penetration must be through the vagina and not through
the anus.13
It is not necessary to prove that the hymen was ruptured or
that there was an emission of semenl4 the slightest penetration of
the vagina with the penis would suffice.’5 This distinguishes the
present position of the law in Nigeria under the Criminal Code Act
from the English law where penetration could be vaginal or anal.
In the Ugandan case ofM ukasa Evensto V. Ugandal6 the Ugandan
Court of Appeal held that it is trite law that penetration however
slight will suffice, the vagina need not be fully penetrated and proof
of rupture of hymen is not necessary The Court pointed out that
although the victim’s hymen was not broken, there was penetration.
Again, in Muzeeyimana Phillipo v. Ugandal/ the Ugandan Court
of Appeal held that it is trite law that the slightest penetration

is sufficient. In that case, sexual Intercourse was proved by the

N R. v. Kufi (1960) WRNLR 1.
2 Ahmed v. Nigerian Army (2011) 1 NWLR (Pt. 1227) 89 CA; Ogunbayo V.

State (2007) 8 NWLR (Pt. 1035) 157; Iko V. State (2001) 14 NWLR (Pt 732)
221; Jegede v. State (2001) 14 NWLR (Pt. 733) 264
® ko v. state (2001)14 NWLR (Pt. 732) 221.
n891i 2Q B' 14- R Vv* (1841) 9 C8tP 752.
i "d ” * People (Att.- D
(1956) PR at aCrlmlnaI Co e'{' (N 3r People (Att-Gen.) V. Dermody
9 c/A 53/99.

17 C/A no. 85/1999.

is * ,,
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inflammation of the vestibule. Evidence was led to the effect that
that such inflammation usually follows an act of sexual intercourse.

Moreover, it has been established that ejaculation is not
one of the requirements of the offence of rape.18 Thus, without
penetration, the offence of rape has not been committed and
although the offence is complete upon penetration, the other acts
of sexual intercourse which may follow are parts of the offence
itself and it has been held that aid given alter penetration makes
the aider a party to the offence.19

Furthermore, it must be shown that the sexual intercourse was
unlawful. Unlawful carnal knowledge has always been taken to
refer to intercourse outside the bonds of marriage; this is because
a woman is deemed to consent to the act of sexual intercourse
by the marriage ceremony. This is also shown in Section 6 of
the Criminal Code that provides that “When the term ‘carnal
knowledge’ or the term ‘carnal connection’ is used in defining
an offence, it is implied that the offence, so far as regards that
element of it, is complete upon penetration. ‘Unlawful carnal
knowledge’ means carnal connection which takes place otherwise
than between husband and wife.” Therefore, in Nigeria, a husband
cannot be found guilty of rape, even where the wife does not
consent. However, this privilege or immunity for the husband has
exceptions, where a court of competent jurisdiction has dissolved
the marriage or there is a judicial separation order stating that the
wife is no longer bound to cohabit with the husband, any sexual
intercourse by the husband with the wife without her consent
would amount to rape.2 Furthermore, a husband can be guilty of
aiding and abetting to commit rape by virtue of Section 7(b) of the
Criminal CodeZ2for husband cannot transfer his implied consent to
sexual Intercourse with his wife to another person.2'

8 Halsbury Laws of England, (\Vol. 10,3rd edn) (Butterworth, 1954) para.1438
at 746.

B Rv. Mayberry (1973) QR 211 (SkermanJ. dissenting).

2D Section 6 of the Criminal Code.

2 Oluyemisi Bamgbose and Sonia Akinbiyi (n 1) 184,
DPP V. Morgan (1975) 2 AER 347; Rv. Waite (1892) 2 QB 6

B RV. Morgan (n 22); RV. Shivpuri 1987 AC 1; RV, Seymour 1983 2 AC443.
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(i1) Lack of consent C
This element is very crucial as it is the Iack of consent that

transforms normal sexual intercourse into raPe* e Prosecution

has to prove that the accused had carnal knowledge 0f a woman or
girl, despite her age, without her consent.24 It has been held that it
is no excuse that the complainant is a common prostitute, that she
had consented to intercourse with the accused on other occasions
or that she is the accused person’s concubine.

According to law, consent obtained by force or by means of
threats or intimidation or fear of harm is no consent. Consent
given because of exhaustion after persistent struggle and resistance
would appear to be no consent and to have carnal knowledge of
a sleeping woman or by personating her husband is rape. Also,
submission by a person of weak intellect or a person who is too
young to understand the nature of the act done is not consent.5

Furthermore, it is important in proving the offence of rape, to
show that the accused intended to have sexual intercourse with

the victim without her consent.

3.0 The Different Faces of the Offence of Rape

As it has been established already, rape is an offence under the Nigerian
criminal law in which case, it is a crime defined in the Criminal Code

and Penal Code, with punishments prescribed for it. The need to curb
the offence of rape has led to the enactment of other laws in addition to
the earlier Criminal Code and Penal Code. It is worthy of note, that the
Criminal and Penal Codes have their municipal representations in form
of laws passed by the different state Houses of Assembly.

This section deals with an analysis of the Nigerian law of rape in
view of the earlier laws on the subject and some of the newly enacted

federal and state lawvs.

3.1 The Nigerian Criminal Code Act®
The Criminal Code Act is the federal law regulating criminal conducts in
southern Nigeria. The Act first became law in Nigeria in 1916, initially

2 nil.
5 C.O. Okonkwo (n 1) 274.

& CAP C38, LFN 2004.
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Ja]iding as the only federal Act on thf» ¢ u*

rhe whole of the federation. The Code i™ Jm and heing aPPHcable to
the Act.establishing the &yl Cede Afrwriamegd in tlle Schedule g
cude defines rape and stipulates the punthmimal7l@v 11 Nigeria- The
offenders. The provision and requirement's h* T ' *° pbC meted ou( on
abOve. meMs has been Partially discussed

In addition to the discussion above .
punishment of offenders in Section 3S8 Jw i, AC provides for the

commits the offence of rape is able r! StattS Person who

Stout caning.” P t0 Imp"'S~ for life, with or
The Criminal Code also provides fnr 1 <,

ofunder aged girls and people with unsound mindTh knowledge

‘defilement” in the Actanditp r o v 1d ~ " ~ ¥ A

218. Any person who has unlawful carnal knowledge of a girl under

the age of th.rteen years is guilty of a felony and ,s abk to
imprisonment for life, with or without caning

220. It is a defence to a charge of any of the offences defined In
the last preceding section to prove that the accused person
believed, on reasonable grounds, that the girl was of or above
the age of sixteen years.

The punishment where the girl defiled is above thirteen years but below
sixteen years of age or is an imbecile is however different. According to

Section 221:

Any person who:
(1) has or attempts to have unlawful carnal knowledge of a girl
being of or above thirteen years and under sixteen years of

age; or
(2) knowing a woman or girl to be an idiot or imbecile, has or
attempts to have unlawful carnal knowledge of her; is guilty of
a misdemeanour, and is liable to imprisonment for two years,

with or without caning.

The provisions above show the initial state of the law of rape in southern
Nigeria as the Criminal Code was adopted and re-enacted as the Criminal
Code Law of the southern states. It is obvious that the definition of rape
Inthis Act is limited in scope considering the different methods by which

the crime is perpetrated in modern times. |l still
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through which the victims of the crime can be helped.
The Criminal Code also reduces the punishment to two years, with

oF Withgyt caning where the victim is ahove, thirteen years but belo
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3.2 Penal CodeZ/ # .

The Nigerian Penal Code is another federal Act prowdmg for the law
of rape. While the Criminal Code now applies to Southern Nigeria, the
Penal Code applies to northern Nigeria. It is still the main law on rape
In the north and it has been adapted and re-enacted as the Penal Code
Law of the different states in northern Nigeria and in the Federal Capital

Territory, Abuja.
The Penal Code provides for the definition for the offence of rape

in Section 282 which has been stated earlier. The Penal Code further
stipulates the punishment for the offence of rape in Section 283 thus:
“Whoever has carnal intercourse against the order of nature with any
man, woman, or animal, shall be punished with imprisonment for a
term which may extend to fourteen years and shall also be liable to

fine.”
As seen above, the definition of rape in the Penal Code is largely

similar to the definition in the Criminal Code. However, the Penal Code
does not distinguish the rape of a matured woman from the rape of a
minor or a person of unsound mind and the punishment for rape in
the Code is fourteen years imprisonment, unlike what obtains in the

Criminal Code.
Furthermore, the Penal Code clearly states that a girl below fourteen

years of age or of unsound mind cannot be said to have given consent
to the sexual intercourse for she is incapable to give such consent.
Therefore, any unlawful carnal knowledge of such girl, with or without
her consent amounts to rape.

3.3 Administration of Criminal Justice Act (ACJA), 2015
The Administration of Criminal Justice Act (ACJA) is 1 federal enactment
on the administration of justice. It was enacted to unify the criminal
proce ures in all parts of Nigeria, thereby repealing the Criminal

2 Penal Code (n 7).
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?locr 2 Procedure Code initially regulating criminal
PlcXC j 27U U01~ern Nigeria respectively. While the Act
N * , °tenCe  raPe>” introduces innovative ideas in

the e 1 7 administration of justice in rape cases.
action 232 of the Act provides thus:

232(1) Adtrial for the offences referred to in subsection (4) of this
section may not, where the court so determines, be held in
an open court.

(2) le names, addresses, telephone numbers and identity
of the victims of such offences or witnesses shall not be
disclosed in any record or report of the proceedings and it
shall be sufficient to designate the names of the victims or
witnesses with a combination of alphabets.

(3) Where in any proceeding the court deems it necessary to
protect the identity of the victim or a witness, the court
may take any or all of the follomng measures:

(@) receive evidence by video link;

(b) permit the witness to be screened or masked,;

(c) receive written deposition of expert evidence; and

(d) any other measure that the court considers appropriate
in the circumstance.

(4) The provision of this section shall apply to:

(a) offences under Section 231 of this Act;

(5) Any contravention of the provisions of subsection (2) of this
section shall be an offence and liable on conviction to a
minimum term of one year imprisonment.

The offences under Section 231 are rape, defilement, incest, unnatural or
indecent offences against a person. Therefore, the provision above seeks
to protect the victim or witness where any of the offences is committed.
The protection of victims and witnesses included in this part of ACJA is
awelcome development as it is capable of encouraging rape victims and
key witnesses to report and give testimonies. As observed earlier despite
the fact that rape is one of the commonest cr.mes of perronal violence

in Nigeria, it still remains under-reported because 0 -c* ura

and mindset of Nigerians which usually leads to the exposure of the
ana mindset ol Nigci embarrassment b)//\ other

victims of rape to unnecessa~dtculeanc em ~ ~ A

members of the society. In Nigeria, M she has been

diador what wil happen to her 7 Iﬁ'ﬂ'}gmand eVen her

raped. Fears of what will happen tc >
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L ) ' e Ad'fitre cloud her mind that in the eng
ope of getting married in the fdtu end,
she decides to keep the occurrence to he,selfan ™~ » pAA to

Who dicide Ton S t Wh Tthey wouldn’t be called name, or ~

NN« aboveclear.r®™ « p to h km
by first stipulating that a rape trial may not e e N ere the
court so desires. This provides an exception to t e genera ru e that all
trials must be held in an open court with public access. As a result of
this provision, where the court observes that the nature of the rape trial
may endanger the victim in one way or the other if it is held in an open
court, the court may, pursuant to this section order that the trial should
not be held in public.

Furthermore, the section provides that the names, phone numbers
and identity of victims of rape or witnesses shall not be disclosed even
in the record of proceedings. It is enough, according to this provision to
designate their names with a combination of alphabets; the Act drives
home this point by attaching a punishment to any fo:m of derogation
from this provision. This protects the victim and the witnesses in no
small way as the fear of being stigmatized, blamed or looked down on
has been dealt with. Also, the Act in Section 232(3) provides that the
court can receive evidence through other means other than physical
oral testimony such as video link, written deposition, and having such
witness or victim that needs to be protected screened or masked.

Moreover, the ACJA provides for the award of compensation to the
victims of crimes. It empowers the courts, whether in a civil or criminal
matter to call for evidence while determining the commensurate
compensation for the victim.8B Since the Penal Code and Criminal
Code have no provision as to the compensation of victims, this is an
encouraging and impressive development in the Nigerian Criminal
Justice System. The Act applies to all criminal trials in Federal courts
including the Federal High Court, National Industrial Court, the Court

of Appeal and the Supreme Court. The Act also applies to courts in the
FCT, Abuja.®

28
- 2a) ™ stra,ion of Criminal Justke A
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34 Violence Against Persons (Prohibition) Act 2015
foe Violence Against Persons (Prohibition) Act (VAPPA) was passed

law in May 2015. The Act was passed as a result of agitations for
protection of persons against the different forms of domestic and public
Violence. It was the need to protect citizens.from such violence that
jed to the enactment of VAPPA 2015. The Violence Against Persons
prohibition) Act is an improvement on the penal and criminal code in
relation to violence; it also makes provision for compensation to victims
&Swell as the protection of their rights. D

Section 1 of the Act provides thus:

1(1) Aperson commits the offence of rape if:

(@) He or she intentionally penetrates the vagina, anus or
mouth of another person with any other part of his or her
body or anything elsg;

(b) The other person does not consent to the penetration or;

(c) The consent is obtained by force or means of threat or
intimidation of any kind or by fear of harm or by means
of false and fraudulent representation as to the nature of
the act or the use of any substance or additive capable
of taking away the will of such person or in the case of a
married person, by impersonating his or her spouse.

2. Aperson convicted of an offence under subsection (1) of this
section is liable to imprisonment for life except-

(@) Where the offender is less than 14 years of age, the
offender is liable to a maximum of 14 years imprisonment;

(b) Inall other cases, to a minimum of 12 years imprisonment
without an option of fine, or

(¢) In the case of rape by a group of persons, the offenders
are liable jointly to a minimum of 20 years imprisonment
without an option of fine.

3. The Court shall also award appropriate compensation to the
victim as it may deem fit in the circumstance.
4.  Aregister for convicted sexual offenders shall be maintained

and accessible to the public.

By the virtue of the above provisions, the Act expands of the meaning of
rape embracing the other forms in which the offence is being committedb

D <https://lawpavilion.com/blog/the-violence-against-persons prohibitio
act-2015/> accessed 30th April 2018.
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without consent, tne aci id”en a giant

to vaginal penetration wi

rn pvnand the meaning ana scope u augition
he vagina, rape is committed when any person be .t male or f

intentionally penetrates the anus or mouth of another person with
other part of his or her body or anything else without consent, orwhe
such consent is obtained by force or means of threat or intimidation 6?
any kind or by fear ofharm or by means of false and fraudulent
representation as to the nature of the act or the use of any substance Or
additive capable oftaking away the will of such person orin the case
of a married person by impersonating his or her spouse.d

It is worthy of note that this expanded definition under the Act
protects both males and females against rape thereby settling the age-
long issue of rape being gender biased as raised by jurists based on the
traditional laws of rape in Nigeria.

Furthermore, by virtue of the definition of rape under this Act, it
progressively took cognizance of the fact that sex now goes beyond the
primary sex organs and thus, extended he scope of rape to include
anus and mouth. This is because it was difficult in times past, to bring
an issue of forceful anal or oral sex under the umbrella of rape simply
because such occasion was not envisaged or accommodated by our
laws. Also, penetration under the Act now goes beyond penetration by
the penis to include penetration by any other part of the body and even
other objects.

Moreover, in punishing rape, the Act provides that the punishment
for the offence of rape is life imprisonment. It however further provides
for the punishment of offenders less than .14 years of age which implies
that the age of criminality set for 12 years under the Criminal Code has
been reviewed under the Act and as such, a person below the age of 14
(not necessarily above 12 years old) can be guilty of rape under VAPPA
but the maximum punishment in such cases is 14 years imprisonment.

e Act also recognizes the possibility of havingjoint offenders and thus
provides for the appropriate punishment in such instances.2

o

tTd7section 27 )!1* ¥ A8ainSt PerSOns (r'rohib*“>°n) Act 2015.
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OtW important feature of the Act is its provision for compensation
fvictims of crimes under the Act. The Act prorides that the Court shall

lard apPrOPnate compensation to the victim as it may deem fit in
* circumstance.B And in addition to the rights provided for under

\apter IV of the Nigerian Constitution, victims and survivors of violence
entitled to comprehensive medical, psychological, social and legal
assistance by accredited service providers and government agencies or
~governmental agencies providing such assistance; information on
availability of legal, health and social services and other relevant
assistance and be readily afforded access to them; rehabilitation and
~-integration programme. 3}

The lawmakers, taking cognizance of the fact that victims or
potential victims might not want to come forward to lodge complaints
in relation to offences under the Act because of the fear of Anther
victimization in the wider society (especially at.the work place), provides
that no complainant of any offence under the Act shall be expelled,
disengaged, suspended or punished in any form whatsoever by virtue of
the action of compliance with the provisions of this Act.BThe identities
of victims of offences under the Act is also sought to be protected. The
Act provides for the number and categories of persons that may be
in court during trial& it empowers the Court to hear proceedings in
camera or to exclude any person from attending such proceedings3/and
prohibits the publication of certain information in relation to the trial. 38
This is to ensure that the dignity of the victim (and other parties to the

tnal) is protected.®
According to the Act:
(45)(1) Any offence committed or proceedings instituted before the
commencement of this Act under the provisions of the -
(@ Criminal Code, Cap LFN 2004
(b) Penal Code, Cap LFN, 2004

3 Ibid, Section 3.

3llhbid, Section 38(1)(a)-(c).

D loid, Section 38(1)(e).

Hlbid,, Section 38(3).

J foid, Section 38(4).

3 Ibid, Section 39. _ jijitt L
<https://lawpavilion.com/blog/the-violencé-against-persons-prohibition-

act-2015/>Accessed 30th April 2018.
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Hure Code Cap. LFN, 2004
(© Criminal Procfi ,atjon reiating to any act of

(d) any other » d by this Act shall as the case may
requhe”*e enforced or continue to be enforced by the

provisions o f***A rsede any other provision
Qr f f 1 ~ e  Criminal Code, Pena. Code and

Criminal Procedure Code.

U rvmerrpssive nature of VAPPA and its all-

Unfortunately, despite ” PAct only applies only to the Federal Capital

encompassing provisions, th y P the federation have
Territory, Abuja.£DHowever, some states m ptea

the Act as law.

3.5 Criminal Law of Lagos State, 2011

The Criminal Law of Lagos State, 2011 also provides for the offence of
rape. According to Section 258 of the Law.
258(1) Any man who has unlawful sexual intercourse with a
woman or girl, without her consent, is guilty of the offence

of rape and liable to imprisonment for life.

(2) Awoman or girl does not consent to sexual intercourse if
she submits to the act by reason of force, impersonation,
threat or intimidation of any kind, fear of harm or false or
fraudulent representation as to the nature o; the act.

(3) Sexual intercourse between a man and a woman who are

married is not unlawful.
(4) Sexual intercourse is complete on the slightest penetration

of the vagina.

The law goes further to extend the frontiers of the offence beyond
male offenders by providing that any person who penetrates sexually
the anus, vagina, mouth or any other opening in the body of another
person with a part of his body or anything else, without the consent of
the person is guilty of a felony and liable to imprisonment for life. The
offence is however called sexual assault by penetration4l unlike \APPA
which categorizes them as acts amounting to rape.

« Section 47, Violence Against Persons (Prohibition) Act 2015.
4 1bid., Section 259.
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3.7 Oyo State Violence Against Women Law 2016
The Oyo State Violence Aealns% W/ CnlLa™?2016
agal omen Lew Is a law to0 prohlblt

1
violence agalnst women m public and private life, harmful L ~ d

PaCt : ; ~ = b PUniShmerltf°r the < « r s and °*er matters
T ulpda h t h' I |, pt°vlisiOns are largely similar to the provisions
CF VAPPA but are mainly focused on women. The law defines rape as

the intentional penetration of the vagina, anus or mouth of a woman
by a man with any other part of his body or anything else without
the consent of the woman to the penetration or where the consent is
obtained by force or means of treat or intimidation of any kind or by
fear of harm or by means of false and fraudulent representation as to
the nature of the act or the use of any substance or additive capable
of taking away the will of the woman or in case of a married woman
by impersonating her spouse.44 Though the law recognizes only female
victims and male offenders, it goes beyond vaginal sex to recognize anal
and oral sex. Also, in punishing rape, the lawjust like VAPPA provides for
the punishment of offenders less than 14 years of age and it recognizes
cases of rape by a group of persons.s However; the general punishment,
which is life imprisonment does not apply to cases where the victim is a
girl of or above 11 (eleven) years of age but below the age of 13 years;
ora girl with mental disorders, in such cases, the punishment is 14 years

imprisonment without an option of fine.4%6

® Section 231 (1)-(5), Oyo State Administration of Criminal Justice Law 2016.

A 1bid., Section 315(1)-(2). A
# Section 6(1)(a)-(b) of the Oyo State Violence Agalnst Women Law.

* AM Section 6(2) (a)-(c).
' Mid,, Section 8.
a
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violence Agranst Women Law prOvi,
Furthermore, the Oyo SW» ,, the rights of victims to recel\f, J*

for the compensation of vc Ive medical, psychological, SCcia,
necessary materials, comprf emmental agencies or ntm-governn,”

legal assistance through be informed of the availabili,,, J
agencies providing such ass A Qther releVant assistance and h
legal, health and social sew A rehabiUtation and re-mtegrati®
afforded ready access toj - M]s m any vocation of the victim's
K K I t necessary formal education or access to micro *

faQh!e3aw further protects victims by providing that no complainant of
anv* under the Law shall be expelled, disengaged, suspended or

pished in any form whatsoever by virtue of the action of compliance
witht?iaw « The identities of victims of offences under the Actis also
Tought to be protected. The Act provides for the number and categories
of persons that may be in court during trial*, it empowers the Court to
hear proceedings in camera or to exclude any person from attending
such proceedings®@ and prohibits the publication of certain information
in relation to the trial. 2This is to ensure that the dignity of the victim

(and other parties to the trial) is protected.

4.0 Effects of the Different Provisions

The acts and laws discussed above are the legal provisions on the law of
rape in different jurisdictions in Nigeria. While some of the provisions
are similar, others are fundamentally different. The differences flow
from the definition of rape, age of the offender, sex of the offender,
age and sex of the victim, punishment for the offence, protection of
the victims in court and the award of compensation to victims among
others. One other area in which the effect is seen is in the area of use
of terms. From the provisions discussed above, while an act would be
referred to as rape in one jurisdiction, in another it mav be called sexual

47 1bid., Section 6(3).

4 Section 38(l)(a)-(c).

4 1bid., Section 38(3).

9 Ibid., Section 38(5).

8 Ibid., Section 38(6),

B 1bid., Section 38(7)(a)-(c).
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IUt by penetration. For example, under the \/jglence Against Persons
prohibition Act (VAPPA), where penetration is done using any object
nd such object penetrated in the mouth, anus or any part of the body,
le perpetrator would be guilty of rape. However, if the above Act was
fried undet SRHBA 549 of the BHRial T@ of Lagos Btate, 201K it
would be referred to as sexual assault by penetration.

The differences in the provisions of these laws demonstrate the many
faces of the law of rape across the different jurisdictions that make up
the Nigerian legal system. Consequently, a person who is found guilty of
committing some acts that fall within the definition of rape in one state
and gets convicted for the offence in that state may be discharged and
acquitted in the another where such acts do not essentially constitute
the offence of rape. It is therefore important to consider the effects of
these differences in the law of rape on the offender, the victim of rape,
the legal practitioner and the Nigerian legal system.

4.1 The Offender

The definitions of rape according to the different acts and laws suggest
who can be convicted for the crime. The Criminal and Penal Codes
provide for the offender to be a male who has a penis thereby restricting
the gender of an offender under the Codes to the male gender.

4.1.1 The Act

Thus, in a jurisdiction where the Criminal Code or Penal Code applies,
only a male can be convicted of rape and where the penetration is by an
object or any other body part other than the penis, there is no rape. Also
under these two Codes, In a situation when; the act was perpetrated
through the anus or the mouth; that is, where the penis or object was
inserted in the anus or mouth of the victim, the offence of rape cannot
be committed. On the other hand, in the Federal Capital Territory where
VAPPA applies, and also in the Criminal Law of Lagos State, 20113
and under the Oyo State Violence Against Women Law 2016, where
penetration is done using any object and such object penetrated in the
mouth, anus or any part of the body, the perpetrator can be convicted

3 Section 259.
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for sexual assau vy crjme may or may not oe convicted a

oenetration or rape depending on the jurisdictio
Therefore, a perpetrator jn the same way depending On h

imnriclonment in all cases unaer uic - e one
jurisdiction to another. The Penal Code provides that anyone convicted

of rape shall be liable to imprisonment ~ fourteen years and a fine*
Vielence Against Persens Premibitian Act (VAPPA) on ,he other Rand
pravides that offenders are liable to life imprisonment but where the
offender is less than 14 years old he/she will be liable to a maximum of
fourteen (14) years imprisonment. This is also similar to the provisions

of the Oyo State Violence Against Women Law.

4.1.3 Joint Offenders

Under the Criminal Code, Penal Code and the criminal code laws of the
various states there is no provision for the punishment ofjoint offenders
of the offence of rape, what applied to them was the law on principal
offenders and accomplices to crime.® However, the situation is now
different under the Violence Against Persens Prohibition Act and the
Oyo State Violence Against Women Law which provide specifically for
situations where the act of rape is jointly carried out by two or more
persons. In such instances, it is provided that such joint offenders are
jointly liable to a minimum of twenty years imprisonment.% Therefore,
joint offenders tried outside the FCT and Oyo State may be punished
with less than twenty years imprisonment whereas their counterparts

in the FCT and Oyo State are subject to imprisonment for more than
twenty years.

% Section 283, Penal Code (n 7)
“ Section 7, Criminal Code Act (n 6).

6( W ACt 2°15; SEi0n
SE
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4,14 Age of Offender

More°ver the age of crmmBHty under the Criminal Code is seven (7)

K JJet 71 13 male person under the a?e of twelve
(12) )d e incapable of having carnal knowledge.” And

t ofr r ° nS-lthas been held Ae years that a male
under the ag ve years is not capable of committing the offence
»frape, since e cannot, according to the Act, have carnal knowledge.
However, and the Oyo State Violence Against Women Law now

provides for the punishment of offenders lens than the fourteen (14)
years old. The provisions do not stipulate whether or not the offenders
have to be above twelve (12) years old so it is possible that an offender
who is less than 12 years old can now be contacted under the two laws.
This is not surprising as the two laws recognize penetration by other
body parts asides the penis and objects. It should be noted that the
Oyo State Violence Against Women Law also reduces the punishment
to 14 years where the victim is a girl above eleven (11) years but below
thirteen (13) years old or where the victim has mental disorders.B
Therefore, the deciding factor in whether a perpetrator of an act will
be convicted and punished for the offence of rape depends largely on the
jurisdiction where the offence is committed and where he is charged for
the offence and his punishment also depends on the law(s) applicable

to that jurisdiction.

4.2 The Victim
The criminal justice system has been predominantly concerned with the

accused, that is, the offender often to the exclusion of the victim. The
victim’s role has therefore become for the most part procedural and
evidential, making initial complaint about the incidence of the offence
and testifying in court as to the events which led to and constituted
the alleged rape with no consideration of what happens to the victim
at the end of the whole process. The Criminal Code Act and the Penal
Code have no provision for the victims of rape, the Acts contain only
the definition of the offence and the punishments to be meted on the
offenders, with nothing on the protection or compensation of victims of

5 Section 30, Criminal Code Act (n 6).
B Section 8 Oyo State Violence Against Women Law 2016
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_ J ,,0nf.developments and movements for the
the crime. However, due to recent d ons ml the protection of

protection of victims of crime, there  y A discussed A
victims in the new acts and laws, som

artide- - : Persons Prohibition Act (VAPPA),
According to the Violence Agam« chllectively, have suffered
a victim is any person who individually nr. :
harm, including physical or mental injury, emotion through »
loss, or substantial impairment of their fundamen £s
or omissions that are in violation of this Actort ec - e
country and includes the immediate family or epen irect
victim and any other person who has suflere armin _ _mng t°

assist victims in distress. D Therefore, in a rape case, * mis e
person who has been raped, his/her spouse, c 1 -onoro er amy
members that have been affected in one way or the ot er >t ecnmina
AE

According to the Criminal and Penal Codes, the victim of rape can
only be a female. Section 282 of the Penal Code clearly shows this where
it provides that “A man is said to commit rape which jave m the case
referred to in subsection (2) has sexual intercourse with a woman ...”
the Criminal Code also provides in Section 357 that Any person who
has unlawful carnal knowledge of awoman or girl, without her consent
...” These provisions show how the crime of rape has been streamlined
to a crime against the female gender over the years and the possibility
of a man being raped has been an issue of jurisprudential discourse.
The Violence Against Persons Prohibition Act however, defines rape as
the intentional penetration of the vagina, anus Ol mouth of a person
by the perpetrator without the consent of the victim. This provision,
by not indicating the specific sex of the victim and by accommodating
other areas that can be penetrated asides the vagina shows that it is
possible for a male to be a victim of rape under the Act. However, due
to the fact that VAPPA docs not apply to every state in the federation,
a male can only report that he has been raped in the FCT, there is no
provision for a male victim of rape in other states where the Criminal
Code and Penal Code still apply, even the Oyo State law which is similar
to VAPPA in its provisions protects only the female victims. Therefore,

'9 Section 46, Violence Against Persons Prohibition Act 2015.
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“hile 3 niate victim of rape in the Federal Capital Territory gets justice

comPensation and protection>his counterparts in other states do not
enjoy such protection of the law.

JThe law under the Penal and Criminal Codes did not specifically
provide for the protection of victims of rape, it did not matter what
happens to them, their health or reputation in as much as they have
reported the crime and the offender has been punished. However, the
enactment of the Administration of Criminal Justice Act, 2015, which
unifies criminal procedure throughout Nigeria, has brought about the
protection of victims of crime in Nigeria. The Act protects the victim by
providing that a rape trial may not be held in public where the court so
decides. Therefore, where the Court observes that the nature of the rape
trial may endanger the victim in one way or the other if it is held in an
open court, the court may, pursuant to this section order that the trial
should not be held in public.

The ACJA also provides that the names, phone numbers and identity
ofvictims of rape shall not be disclosed even in the record of proceedings.
It is enough, according to this provision to designate their names with
acombination of alphabets; the Act drives home this point by attaching
a punishment to any form of derogation from this provision. Also, the
Act in Section 232(3) provides that the court can receive evidence
through other means apart from physical oral testimony such as video
link, written deposition, and having such witness or victim that needs to
be protected screened or masked. The ACJA provides for the award of
compensation to the victims of crimes. It empowers the courts, whether
in a civil or criminal matter to call for evidence while determining, the
commensurate compensation for the victim.@ The Violence Against
Persons Prohibition Act, Oyo State Administration of Ciiininal Justice
Law and Oyo State Violence Against Women Law also have similar
provisions on the protection and award of compensation to victims of
rape.6*Victims are under these laws entitled to comprehensive medical,
psychological, social and legal assistance by accredited sendee providers
and to government agencies or non-governmental agencies providing

60 Section 314, Administration of Criminal Justice Act.

“ Sections 3, 38(1)(a)-(e), 38(3)-(4), 39 of VAPPA; Section. 23|1CO45), 315
(AW21 of the Ovo State Administration of Criminal Justice Law, Sections
6(3), 38(l)(a)-(c), 38(3)*(7) of the Oyo State Violence against Women Law.
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: , .nn %he availability of Ier%al .Pealth ana
such assistance; to information on tn _ adilv
social services and other relevant asststancej d be read.ly afforded

access to them; rehabilitation and re-integra

it is however saddening that some statess 0 » Me*** have
not enacted their Administration of Criminal Justicelaws and m those
states, there is no protection for the victims of rape. While victims in the
FCT and some other states are paid compensations and provided with
rehabilitation, treatment and other necessary services, their counterparts
in the other states where the old laws apply are left unprotected, with
no compensation and exposed to the prying eyes of the public during

trial.

4.3 The Witness
The Criminal and Penal Codes both have no provision for the protection

of witnesses. The law was focused on the offender without considering
what happens to the witness who stands in court to witness to the events
leading to the crime. Witnesses face dangers like threat to life, damage
to property, harassment, embarrassment by member s of the society and
so on. They are sometimes at the risk of being victimized or blamed
by the offender’s family members as the cause of their relative’s being
in jail. Rape is a sensitive crime which can, after conviction affect the
reputation of everyone attached to it in one way or the other and due
to its nature, there is usually no eyewitness to the offence, even where
a person witnesses the offence, the person is usually unwilling to testify.
It is in a bid to ensure that witnesses come to court to testify
without fear that the newly enacted laws; such as VAPPA, ACJA, Oyo
State Criminal Justice Law and Oyo State Violence against Women
Law now provide for the protection of witnesses alongside victims. The
laws do not only protect the victims of crime, they extend to witnesses
as well. Witnesses can now give evidence through video links and be
screened where necessary or where the court finds it risky for them
to testify physically in court and their names, addresses, telephone
numbers and identities are not to be disclosed in any record or report of
procee mgs. e protection afforded the witnesses according to these

provisions are however limited to the jurisdictions where the laws apply,

not everywhere with n Nigeria, A .
nr aiin n g ~ A WIltness may be screened in a state

es imony through video links and other protective



\ /<t

5

" foodi «nd «P«w«J to MWker tut* too ft*tn* wd fran die

4# tic Legal Practitioner

fie different PfOvIslom on 5i,wof rape as explained in this paper are
ffiOtigh to make a legal practitioner unsure of what a rapt rase requites
0 &how to go about prosecuting an offender proving the offence or
fvn defending an accused person A prosecuting or defence counsel
O$ always need to took into the specific provisions applicable in the
puiticular jurisdiction where the taw of tape m hand it being tried. This
Tituses a legal ptacttttoner as he cannot <atirgurkaily state what the
Mgenan law of tape is. or assure ho diem of what the outcome of the
gutter would be. ha-<d on the *» & hr ha i.iien in other pinsdiciions.
AN »hc prvwieeutmg counsel o faced with thd dilemma of what he is
I- p-.r & the ingicd:<nit of Mpr, h e kkivr ur*id n faced
f:Ailinnv mto how he can defend hx >-<¢ vdrr the applicable

h't lvaiuc ¢ 4remnse} who warm tn >°ts>: W*r nak accused, of

[Spr m.o not »* f in ni\ on Met hr? r apabtiity to
ppnIt itV el 1\ it Used in he tinh« °*P- ... ftmal CO(_jeS
i Jl(yd: }\ P t|Jf | WaU wi* te ne |f r-viahllltied

5.0 Conclusion and Recommendations

o .aw . **n !. T den L»

man ahe - nr f*immmlm rkj. :*it-j umns ano! t.o vo_te focus
r >mw.trtt a’d/”* the witnesses.
V*r 13rmrMIl U ' to o!lh the tVnal and ClIUttifUIl Codes
* ek . uc 4 “n Other icoeni Acts and Uwi such
5 %or MmtmittAtu’\/<’ 1’]h%lrﬂlt]! f\l/J\l\i/Pr Att and Uws end Violence
thirfvn terviiu iTohd <fh|0f*l ....... S ten'a «pp Vv different laws, thtahllrw

u - r Lo 3FF T Ty W
umfrl‘mr . Vis .h«.h diffemmly by
kadi like the proverbial f‘rP *&< The law of rape ‘now

tebtodfoWed men b*-> -
haidifferent f«xe,d rpend .n ~ ~ 2

onen now hew
»>pfO»cbm* tm tmi* A

St

M



Without first cons.- either goscOt'7 h e cannot be sure of the length
perpetrator of rape don says an ideting the laws applying
what the law m hlsJ*” ment without also co

of his term of impns ,»-1v show that the law of rape in
to his jurisdiction- chapter clea a/ jaw that applies
The points raised m ~ the need for

Nigeria " eeds A efederation. Th®”™ law On Criminal Pra

to rape throu bld to uni er states that have not
of criminal JdsticeAct m 1zé/ht h~e

adopted g{ thf violence Ag lication be extended to all
the broad the scope o ajone as it is presently,
z states h”the federation”and N

t0 rape in*eir
manifestly seen as done and for

Nigerian law of rape must be
there to be a progressive» ~ ~ ¢ a | |y state what the position of
unified such that a Pers0 the federation,

the law is, about rape, throug

Mother states may also enact simU
iurisdiction. For justice to be Jone



